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1. INTRODUCTION

[See Attachment 1]
One of the most critical timesin aclient’s life iswhen he or she is sdlling the business they have

spent years building. At the same time, the client who is in a growth and expansion mode also views
clean, successful acquisitions as the key to his or her growth strategy. This article is intended to provide
an outline to the practitioners of the basic steps in the acquisition or disposition of a privately-held
business with refererces to key issues at each juncture of the process. While it is beyond the scope of this
article to address all the tax issues related to merger and acquisition transactions, a couple of tax planning
tools are discussed which could be used to lower the overall tax burden to the Seller by reducing franchise
taxes and converting a portion of the income from ordinary income rates to capital gain.

2. PRESALE CHECKLIST

Discussions with clients regarding succession plans, exit strategies and possibly selling beir
business should not begin a few months prior to a decision. Some of the items listed below should be
considered and addressed five to ten years prior to selling the business. While not an exhaustive list, this
list highlights key issues that should be reviewed and addressed.

Congider S election

Review ability to transfer value through estate planning gifts or sales.

Review use of Grantor Retained Annuity Trust and sales to an Intentionally Defective
Grantor Trust.

Develop strong management team.

Remove personal/unnecessary assets from entities.

Distribute excess cash from entity.

Update minute books and records of entity.

Clean up and release old and out of date liens on assets.

Research persona guarantees of shareholders on vendors and terminate.

Research and identify perspective buying groups, i.e. investment funds, competitors or
companies with similar businesses that could develop synergy with your entity.
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3. BUSINESSBROKERS

Sometimes a client wants assistance in selling his business and hires a Broker to search out
prospective Buyers, screen the Buyers and assist in the negotiation of the terms and conditions of the sale.
While each Broker Agreement has its own specia provisions and nuances, there are certain magjor issues
the Sdller should focus on prior to signing the Broker Agreement. The main issues which should be
carefully studied prior to entering into a Broker Agreement are as follows:

(A) Confidentiality — Most Sellers do not want public disclosures to third parties that their
business is for sale because of the impact it could have on their business relationship with
customers and their employees. There are varying levels of confidentiality in Broker
Agreements starting from no requirement to maintain the confidentiality of the materials
of the Target Company to a provision that the name of the Target Company cannot be
disclosed to the prospective Buyer until the prospective Buyer signs a confidentiality
agreement. Normally an agreed generic information package, approved by the Seller, can
be prepared and provided to the prospective Buyer who, if it expresses an interest in more
information, would then be required to sign a confidentiality agreement before receiving
additiona information.



(B) Definition of Sales Price— Each Broker Agreement provides for a commission to be paid
to the Broker based on the sales price of the business of the Target Company. The Seller
needs to have a clear understanding of the calculation of the sales price, which in most
agreements will include not just the cash or other property received by the Seller, but aso
include debt assumed, compensation agreements, covenant not to compete payments,
lease write-ups, warrants or other options, and consulting fees. Thisisjust an initial list
of certain items. Some agreements will provide for a commission to be paid on the
retained cash by the Target Company or any liquidation proceeds that are distributed by
the Target Company to the Seller shareholders including cars, persona property, and
other non-business assets.

© When is the Commission Earned? — The Seller is normally of the belief that the Broker’s
commission isonly earned by the Broker if the transaction closes and the Seller receives
payment of the sdes price. The standard Broker Agreement will sometimes contain
provisions in which the fee is earned prior to the closing, i.e. when the Acquisition
Agreement is entered into or sometimes when the Seller rejects a prospective candidate
who proposes a letter of intent at the price and terms previously set by Seller. Each
agreement has to be carefully analyzed on this point so that the Seller does not receive a
surprise as to when the commission is earned by the Broker.

(D) Expenses— It is common for the Broker Agreement to provide that the Seller will pay al
of the Broker's expenses related to its work on behaf of the Seller in the sale of the
business. This is sometimes accomplished by an up front fee based on their estimates of
the expenses to be incurred, or an agreement to reimburse them for their out-of-pocket
expenses in the preparation of marketing materials, travel costs and other matters in the
promotion to sdll the Target Company. The Seller can protect against unexpected
expenses by putting a specific cap on the type of expenses and amounts of expenses
and/or an agreement to only reimburse the Broker for pre-approved expenses.

(E) Termination of Agreement — The Broker Agreement will normally have a set term, but
most Agreements will provide that the Agreement continues beyond the set term unless
either party provides a written termination of the Agreement, an “evergreen” type clause.
Additionaly, even if the Agreement is terminated it often will provide that the Broker
will be paid its commission if the Seller sells the Target Company within a certain period
of time after the termination of the Agreement to a prospective Buyer provided by the
Broker. While this type of provision is not unreasonable, the time period beyond the
termination of the Agreement in which a sae is to occur for the Broker to receive
commission and the definition of a prospective Buyer are both matters which should be
carefully reviewed. Part of the Broker sales process is to send out mass mailings to
prospective purchasers. This type of contact with prospective Buyer, i.e. a mass mailing,
can give rise to a clam by the Broker that if the Seller ultimately sells the Target
Company to that Buyer within the time period after the Broker Agreement is terminated
that the Broker should receive a commission because it was the Broker’s “contact” of that
prospective Buyer that triggered the sale. The preferable way to handle thisis to define a
higher standard of who a prospective Buyer would be for purposes of any sde after the
termination of the Agreement and further to have the parties agree on a specific list of
prospective Buyers upon termination of the Broker Agreement and attach the list to the
Agreement.

The above is a genera listing of mgjor terms of a Broker Agreement which should be carefully
reviewed prior to any Sdller entering into the Agreement. In no event should a prospective Sdller enter
into a Broker Agreement without a careful review and understanding of al of its terms. There is no
“standard” Broker Agreement as each Broker has developed its own format of terms and conditions. One
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thing is consistent with these Broker Agreements however, is that is the Broker iswilling to negotiate and
revise the terms of the Agreement in order to obtain the right to sell yaur client’s business.

4. ROLE OF THE ACCOUNTANT

In most acquisitions, the accountant for the Seller and Buyer will play a key role in the entire
acquisition process. Accordingly, it is vital that the accountants for both the Seller and the Buyer be
involved in the acquisition transaction early on and continue such involvement throughout the entire
acquisition process. The Seller’s accountant is normally the first party with whom a Seller will discuss
the economics of the sale, prospective Buyers and other issues. In some situations, the Seller has used the
accountant as the contact and screening party for prospective Buyers. The Seller’s accountant will need
to advise the Seller on the economic terms of the acquisition transaction. This will include explaining the
federal, state, and other tax consequences that will result from the sde of the Target Company and
assisting the Seller in structuring the transaction in a manner that will provide the Seller with after-tax
benefits that are consistent with the financia gods of the Sdler. If the Target Company is a C
corporation for federa income tax purposes (or an S-corporation that recently converted from C
corporation status), these issues can become very complicated and the Seller needs to be educated on the
tax and other differencesin astock or asset sale involving the Target Company. Oftentimes, the purchase
price is based upon certain formulas (i.e. EBITDA, Net Working Capital, etc.) The accountants for both
the Buyer and the Seller will need to assist the parties in analyzing and understanding how these purchase
price formulas will operate and making sure such formulas really work when applied to the particular
circumstances of the Target Company. In the end, it will be the accountants and ather financia personnel
who actualy “crunch the numbers’ on these formulas. In addition, in an asset acquisition, the
accountants for the Buyer and Seller need to be involved in the alocation of the purchase price among the
assets of the Target Company being purchased by the Buyer. The manner in which the purchase price is
allocated among the acquired assets may have significant tax consequences to both the Buyer and the
Sdler. In connection with the Buyer’s evaluation of the financial condition of the Target Company, the
Seller's accountant may need to assist the Seller in preparing financia statements of the Target Company.
In addition, the Buyer's accountant will need to assist the Buyer in its evaluation of the financial
condition of the Target Company to make sure the acquisition makes good economic sense. This may
require analysis of tax returns and financial statements of the Target Company, talking with the chief
financial officer or other financial personnel of the Target Company, and reviewing and inspecting the
books and records of the Target Company. Furthermore, if the Seller will be receiving promissory notes
or stock of the Buyer as part of the consideration for the acquisition transaction, the Seller’s accountant
may need to assist the Seller in conducting a financia evaluation of the Buyer to confirm the financial
position of the Buyer and assess potential risk.  The Acquisition Agreement will certainly contain
detailed representations and warranties of the Seller regarding the Bx returns, financial statements,
accounts receivable, employee benefits, and other financial matters of the Target Company. The Seller’s
accountant, who usually has a good knowledge of the business of the Target Company (i.e. tax returns,
financial statements, litigation, claims by employees, employee benefit issues) needs to review these
representations and warranties to make sure that these statements are accurate, and if not, propose
appropriate adjustments to make such statements accurate. After the closing of the acquisition of the
Target Company, the accountants for the Buyer and the Seller may need to perform post-closing purchase
price adjustments. Finaly, the Seller’s accountant may need to need to assist the Seller in preparing final
federal and state tax returns for the Target Company and a so the personal tax returns of the Seller.

5. TRANSACTION STRUCTURE

[See Attachment 2]

An acquisition transaction can be structured in multiple ways. The manner in which the
acquisition transaction is structured will have significant tax and non-tax consequences to both the Buyer
and the Sdller. Accordingly, the acquisition structure should be addressed and agreed to at the outset of
the acquisition transaction. The basic acquisition structures are: (1) asset purchase transaction, (2) stock
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purchase transaction, and 3) merger transaction. This presentation will focus on the first two types of
acquisition structures.

A. Asset Purchase Structure.

Under an asset purchase structure, the Buyer purchases the operating assets and goodwill of the
Target Company. Often, the Buyer will also purchase the accounts receivable and perhaps even the cash
of the Target Company--but this will be a business point to be negotiated by the parties. The
consideration for the purchased assets is paid directly to the Target Company. Furthermore, in an asset
purchase, the Buyer only assumes those liabilities of the Target Company which the Buyer expressy
agrees to assume as set forth in the Acquisition Agreement; al other liabilities of the Target Company
remain the obligation of the Target Company. As a result, after the closing of an asset purchase
acquisition, the Target Company is still owned by the Sdler, with the primary assets of the Target
Company being the consideration received from the Buyer for the acquired assets (this assumes, of
course, that the Target Company has only one line of business which was acquired by the Buyer). The
Buyer will generally prefer the asset purchase structure because it alows the Buyer to limit its exposure
for debts, obligations, and liabilities of the Target Company to only those debts, obligations, and
liabilities which the Buyer expresdy agrees to assume. In addition, an asset purchase structure alows the
Buyer to obtan a“ stepped up” tax basis in the acquired assets of the Target Company for federal income
tax purposes. Such “stepped up” basis is equa to consideration paid for the assets (including assumed
liabilities) plus acquisition expenses. As aresult of such “stepped up” basis in the acquired assets, the
Buyer may obtain significant tax benefits in the future in the form of depreciation and amortization
deductions. The tax attributes of the Target Company, including net operating loss carryovers and built-
in gains, do not carry over to the Buyer. (Note: In the absence of an express alocation agreement
between the Buyer and the Seller, the purchase price for the acquired assets is allocated among such
assets pursuant to Section 1060 of the Internal Revenue of Code.) On the other hand, the Seller will
generdly disfavor the asset purchase structure if the Target Company is a C corporation for federd
income tax purposes, because such structure could lead to double taxation (i.e., at the corporate level on
the sale of the assets and at the shareholder level on a distribution to the shareholders). In addition, an
asset purchase structure could aso give rise to additional state taxation, including Texas franchise tax
liability for the Target Company.

Finaly, the asset acquisition structure can aso be cumbersome to both the Buyer and the Seller if
the Target Company has many assets that need special documentation for transfer to the Buyer (i.e., rea
property deeds, motor vehicle titles, patents, trademarks and other intellectual property, etc.) and/or
contracts that are to be transferred to the Buyer. Considerable time and expense may be involved in the
preparation of the documentation necessary to transfer the special assets from the Target Company to the
Buyer, including filing such documentation with the appropriate governmental authorities. Furthermore,
with respect to the contracts of the Target Company to be transferred to the Buyer, the Buyer and Seller
may need to obtain the consent of the other party to such contracts in order to effectively transfer such
contracts to the Buyer. The failure to obtain such necessary consents could lead to a default under such
contract if the contract contains an anti-assignment clause that prohibits the Target Company from
transferring the contract to another person without the consent of the other party to the contract. The
process of obtaining such third party consents on the contracts to be transferred from the Target Company
to the Buyer can take a considerable period of time especidly if the other party to the contract is being
difficult, dow, or trying to obtain additional benefits for its trouble.

B. Stock Purchase Structure.

In a stock purchase structure, the Buyer purchases the shares of stock in the Target Company
directly from the Sdller (i.e., the shareholders of the Target Company). The consideration for the stock
acquisition goes directly to the Sdller (rather than to the Target Company as in the asset purchase
structure).  After the closing of a stock purchase, the Buyer is the new shareholder of the Target
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Company. Generally speaking, the Buyer disfavors the stock purchase structure because it will acquire
al of the liabilities of the Target Company--both known and unknown. As a result, the Buyer faces
unknown and potentialy unlimited liability in a stock purchase transaction. In addition, for federal
income tax purposes, the stock purchase structure results in a “carryover” tax basis for the assets of the
Target Company--a less favorable result to the Buyer than the “stepped up” basis that arises under the
asset purchase structure. On the other hand, the Sdller prefers the stock purchase structure (especialy if
the Target Company is a C corporation for federal income tax purposes) because this structure resultsin a
single level of tax at the lower capital gains tax rate for individuals. In addition, the stock purchase
structure allows the Target Company to avoid additional state taxation, including Texas franchise tax
consequences because the transaction does not involve the sale/transfer of the Target Company’ s assets.

Finaly, because no transfer of assets or contracts occurs in a stock purchase acquisition (i.e., al
of the assets and contracts remain inside the Target Company--only the shares of stock in the Target
Company are transferred), the stock purchase structure allows the Buyer and Seller to avoid many of the
problems associated with an asset purchase structure with respect to: (a) the need to prepare and file
additional documentation to transfer specia assets of the Target Company, and (b) the need to obtain
third party consents on contracts of the Target to be transferred to the Buyer. Please note, however, that
certain contracts, especially contracts with sophisticated parties, may require the consent of the other
party to the contract in the event a “change of control” occurs with respect to the Target Company. A
stock purchase transaction would result in a change of control of the Target Company (i.e., from the
Seller to the Buyer) and therefore would require the consent of the other party to the contract.

6. THE CONFIDENTIALITY AGREEMENT

[See Attachment 3]

Unless a Broker Agreement is in place, the Confidentiality Agreement is usualy the first
document to be prepared and delivered in the acquisition transaction. It is extremely important for the
Seller to require a Confidentiality Agreement because oftentimes the Buyer is already a direct competitor
of the Target Company or is trying to establish a presence in the market served by the Target Company.
The Sdller should aways require the Buyer to sign the Confidentiality Agreement before the Target
Company provides any confidential material to the Buyer. Many times, the Confidentiality Agreement is
in letter form addressed to the Target Company from the Buyer, especialy if the Buyer is a larger
business that has engaged in a number of acquisitions in prior years. However, the Confidentiality
Agreement may be structured as a drafted agreement, executed by both parties to the transaction.

The purpose of the Confidentiality Agreement is to preserve the Target Company’s confidential
information that will be disclosed to the Buyer during the acquisition process. It does not bind either of
the parties to complete the contemplated acquisition, but merely serves as a starting point for the
exchange of information vital to the Buyer’s determination of the desirability of the acquisition. While
the Seller may desire to sell the Target Company, the Seller does not want important confidential
information of the Target Company, such as trade secrets, financia statements, gross margin ratios,
inventions, formulas, research and development, customer lists, supplier lists, and other important
information to be unprotected should the acquisition not occur. The Confidentiality Agreement limits the
Buyer's use of the Target Company’s confidential information solely to evaluating the desirability of the
acquisition transaction.

Probably the most important provision of the Conf identiaity Agreement is the definition assigned
to “confidentia information.” Obviously, the Buyer wants to make this definition as narrow as possible,
since the less information that is protected, the less risk of being held liable for its use or discsure of the
Target Company’s business information. The Seller, however, desires a broader definition of
“confidential information” to have increased protection from use and disclosure. Generally, most
Confidentiality Agreements will define the term to include dl information (whether or not marked
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“confidential”) in whatever form (i.e. documents, computer files, etc.), provided by the Target Company
to the Buyer. Additionally, the term may include any information, in whatever form, prepared by the
Buyer based upon information provided by the Target Company. The definition of confidentia
information usually excludes information that becomes publicly available other than as a result of acts or
omissions of the Buyer in violation of the Confidentidity Agreement. Sometimes, in a more “Buyer-
friendly” Confidentidity Agreement, the definition of confidentia information will exclude any
information that becomes available to the Buyer from a source that is not bound by a confidentiality
agreement or other obligation of secrecy to the Target Company.

Another key provision of the Confidentiality Agreement from the Seller’s point of view is the
provision that limits the use of confidential information by the Buyer solely to the evaluation of the
desirability d the acquisition. Once “confidential information” is defined, this provision prohibits the
parties from using any of such information for any purpose other than evaluating the acquisition
transaction. Disclosure of confidential information by the Buyer, however, should be permitted where the
Buyer needs to consult with those people who reasonably need to know such information to assist the
Buyer in evaluating the acquisition transaction, such as advisors, accountants and legal counsel. In such
event, the Seller would allow the Buyer to inform the Buyer's representatives and advisors of the
confidential nature of the information being provided and to obtain the agreement of such representatives
and advisors to keep such information confidential.

Generally, most Confidentiality Agreements will cal for the return or destruction of the
confidentia information upon written request by the Target Company. The option of destruction or return
is usualy delegated to the Target Company, and, if destruction is used, written certification by the Buyer
that such destruction occurred should be provided for.

Finaly, the length of the survival period of the terms and obligations of the Confidentiality
Agreement is also a very important provison. The provision is extremely important if the proposed
acquisition transaction is terminated. The Buyer will want a short survival period in order to limit the
time period it is bound by the terms and conditions of the Confidentiaity Agreement. Many times, the
Buyer will seek a one year survival period for the Confidentiality Agreement. On the other hand, the
Seller will want along survival period for the Confidentiality Agreement—and will often seek to have the
survival period be perpetual.

7. LETTER OF INTENT

[See Attachment 4]

The Letter of Intent is often entered into between the Buyer and the Seller as aresult of successful
preliminary negotiations regarding the acquisition transaction. The Letter of Intent is not the final
Acquisition Agreement between the parties, but instead sets forth the key terms and conditions regarding
the transaction which will be included in the final Acquisition Agreement. The Letter of Intent realy
symbolizes the mutual desire of the Buyer and Seller to earnestly move forward with the acquisition
transaction on the basic terms and conditions already agreed to. The Letter of Intent is usualy
nonbinding--meaning that either the Buyer or the Seller may terminate the acquisition at any time prior to
signing the final Acquisition Agreement without any liability whatsoever.

The level of detail covered by the Letter of Intent will vary significantly depending upon the
persona preferences of the Seller. Some Sellers are content to limit the scope of the Letter of Intent to
the basic economic terms of the transaction and address other significant non-economic items later down
the road in the Acquisition Agreement. On the other hand, some Sellers prefer to address most of the
significant economic and non-economic items at the Letter of Intent stage before proceeding any further
with the acquisition transaction. From the Seller’s perspective, the advantage of a detailed Letter of Intent
is that, early on in the acquisition process, the Seller knows that he/she has struck a deal with which
he/she is comfortable. Also, it has been our experience that, in many cases, the Seller has more
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bargaining power early on in the acquisition process and may be able to obtain concessions from the
Buyer at the Letter of Intent stage that would not be possible later on. The disadvantage of the detailed
Letter of Intent, however, is that it is more time consuming, more costly, and more contentious than a
Letter of Intent that covers primarily the economic terms of the transaction. In any event, the letter of
intent will usualy address the following items. (1) acquisition structure (i.e. asset purchase, stock
purchase, merger, etc.), (2) the purchase price (including any related formulas to determine the purchase
price), (3) the type of consideration to be paid (i.e. cash, promissory notes, stock, or a combination of the
foregoing), (4) the holdback/escrow amount, (5) the fundamental terms of any employment agreements to
be entered into, (6) the fundamental terms of any non-competition restrictions (what, where, and how
long), and (7) the closing date.

In addition to setting forth the basic terms and conditions of the acquisition transaction, the Letter
of Intent addresses certain other important matters. First, the Letter of Intent contains the agreement of
the Seller to allow the Buyer to conduct aforma and comprehensive due diligence review of the business
and affairs of the Target Company. Second, if the parties have not previousdy entered into a
Confidentiality Agreement, the Letter of Intent will contain confidentiality provisons to ensure the
secrecy of information exchanged between the Buyer and the Seller. Third, the Letter of Intent usualy
contains a “no-shop” provision which prohibits the Seller from negotiating for the sale of the Target
Company with any other potential buyers while the Letter of Intent is in effect (and frequently for an
extended period of time after the termination of the Letter of Intent). Fourth, the Letter of Intent
addresses how the costs and expenses related to the acquisition transaction are to be alocated, including
costs and expenses related to brokers, attorneys, accountants and other professional advisors. Finaly,
many times the Letter of Intent requires the parties to refrain from disclosing the proposed acquisition
transaction until afina definitive Acquisition Agreement is signed and delivered by the parties.

8. DUE DILIGENCE

[See Attachment 5]

Due diligence is the process by which the Buyer obtains information about the Target Company
and investigates the Target Company in order to evaluate the desirability of the acquisition transaction.
Usualy, the Buyer's forma due diligence begins with the submission of a Due Diligence List to the
Target Company. The Due Diligence List is a comprehensive list of various information to be provided
by the Target Company regarding its business and affairs. Examples of the type of information to be
provided by the Target Company include: 1) copies of financia statements, 2) copies of tax returns, 3)
copies of audit letters, 4) copies of mgjor contracts (including a description of any defaults relating to
such contracts), 5) descriptions of pending or threatened litigation, 6) descriptions of governmental audits,
investigations, or inquiries, 6) maor customers and suppliers, including associated revenues and
expenses, 7) special permit and licensing requirements, 8) states in which the Target Company’ s business
is conducted, 9) intellectual property rights and 10) environmental issues.

After the information requested in the Due Diligence List is provided by the Target Company to
the Buyer, the Buyer (along with its professiona advisors such as the lawyer and accountant) should
carefully review such information to assess the overal condition, prospects, and risks of the Target
Company. Often, the Buyer's review of the information provided by the Target Company will trigger
additiona questions and additiona requests for information.

In addition, as part of the due diligence process, the Buyer often talks with key management
personnel, customers, key suppliers and other business relations in order to obtain additional first hand
information about the Target Company. Furthermore, the Buyer will visit the facilities of the Target
Company for review and inspection of the buildings, equipment, machinery, inventory, and overall
operations of the Target Company. If the Target Company is involved in an environmentally sensitive
line of business, the Buyer may have an environmental study performed on the real property used by the
Target Company. The Buyer will aso conduct formal computerized searches of the state and county
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databases to determine whether there are any security interests, tax liens, or judgments affecting the
Target Company and its assets.

The due diligence process continues until the closing with Buyer’s review of the Seller’s final
Disclosure Schedules (discuss below). A solid due diligence review by the Buyer reduces the risk to the
Buyer and provides some assurance for the Buyer that the Target Company realy is operated in a manner
consistent with the Buyer’s analysis and belief.

9. ACQUISITION AGREEMENT

A. Overview

The Acquisition Agreement is the centerpiece agreement in an acquisition transaction. The
Acquisition Agreement contains all of the material terms and conditions of the transaction. As a resuilt,
substantialy all of the negotiation process involves “hammering out” the terms and conditions of the
Acquisition Agreement.

No two Acquisition Agreements are identical, but they all possess a similar structure and
common elements. In any Acquisition Agreement, the following subjects will likely be addressed (each
of which is discussed in more detail below):

1 Purchase Price/Consideration;

2. Hold Back/Escrow;

3 Representations and Warranties;
4. Covenants,
5. Indemnity; and

6. Competition Restrictions.

B. Pur chase Price/Consider ation

The Purchase Price/Consideration section sets forth the purchase price and type of consideration
to be paid by the Buyer to the Seller. Generally, the consideration paid by the Buyer consists of cash,
promissory note, stock of the Buyer, or a combination of the above. Oftentimes, the purchase price is
based, in part, upon the working capital position or balance sheet of the Target Company at the time of
closing. Because the working capital position or balance sheet of the Target Company at the time of
closing will not be known with certainty at that time, the parties will need to make adjustments after the
closing and adjust the purchase price accordingly. Consequently, after the closing, the Buyer will need to
make additional payments to the Seller if the purchase price has increased as a result of the post-closing
adjustments OR the Seller will need to make reimbursement payments to the Buyer if the purchase price
has decreased as a result of the post-closing adjustments. In the event a dispute arises between the parties
as to the proper amount of the post-closing adjustments, the Acquisition Agreement usually requires that
such dispute be submitted to an independent accounting firm for resolution, with the determination of the
accounting firm to be final and binding on the parties.



C. H oldback /Escr ow

The Holdback/Escrow section requires that a portion of the purchase price be withheld at the
closing rather than paid by the Buyer to the Seller. Thiswithheld portion of the purchase price can serve
as areserve to be used by the Buyer to compensate itself for any post closing purchase price adjustments,
uncollected accounts receivable, or any losses it incurs as a result of breaches of the representations,
warranties, and covenants of the Seller. This withheld portion may either be held by the Buyer itself or
by aneutral third party escrow agent--such as abank. The Buyer will prefer to retain the withheld portion
so that it can exercise absolute control over such funds. On the other hand, the Seller will prefer the
withheld funds to be held by a neutral third party escrow agent because ordinarily such escrowed funds
cannot be disbursed by the escrow agent to the Buyer without the approval of the Seller. The withholding
period will vary from transaction to transaction but may range from a period of a few months to one or
two years. In the event the Buyer has one or more claims against the Seller at the time the withheld funds
are to be disbursed, any funds in excess of the amount reasonably necessary to cover the Buyer's claims
should be disbursed to the Seller, with the remaining amount retained until the Buyer’s claims are finally
resolved. If part of the consideration paid by the Buyer to the Seller is Seller’s promissory note, then in
lieu of a holdback or escrow fund, the Buyer will retain an offset right against the promissory note
payments to satisfy any obligations the Seller owes to the Buyer. (Note: If the Seller is required to
reimburse/indemnify the Buyer for uncollected accounts receivable of the Target Company purchased by
the Buyer, then the Seller should require the Buyer to reassign the uncollected accounts receivable back to
the Seller so that the Seller can attempt collection.)

D. Repr esentations and Warranties

D Repr esentations and Warranties of Seller.

This section sets forth a series of representations and warranties made by the Seller regarding the
business and affairs of the Target Company. A comprehensive series of representations and warranties
provides the Buyer with some assurance that the business of the Target Company is a good, clean
business. It is not uncommon for this section to comprise 25% to 50% of the entire Acquisition
Agreement. In the event the Sdller’ s representations and warranties prove to be inaccurate, the Buyer will
be able to obtain reimbursement (i.e. indemnification) for its losses from the Seller under the indemnity
section of the Acquisition Agreement (as discussed below). Typical representations and warranties made
by the Sdller include representations and warranties regarding: (a) authority to enter into the transaction,
(b) title to the assets, (c) condition of the assets, (d) collectability of accounts receivable, (€) accuracy of
financial statements, (f) litigation, (g) compliance with laws, (h) payment of taxes, (i) employment issues,
(j) real and leased property, (k) existing contracts and agreements, and (I) environmental matters.
Furthermore, in a stock acquisition transaction, the Seller will make comprehensive representations and
warranties regarding their stock ownership in the Target Company (i.e. number of shares owned, good
title, etc.). Although there are standard representations and warranties in every Acquisition Agreement, it
will be necessary to customize many of the representations and warranties to fit the particular business
situation. For example, the acquisition of a gas station business will require extensive environmental
representations and warranties by the Seller because of the significant environmental risks involved in
that line of business, while the acquisition of an insurance business would not require extensive
environmental representations and warranties.

(2 Representations and Warranties of Buyer.

This section contains representations and warranties made by the Buyer to the Seller regarding
the business and affairs of the Buyer. The extent of the representations and warranties of the Buyer will
depend on the type of consideration being paid to the Seller. |f the consideration being paid to the Seller
consists only of cash, the Buyer will generaly provide very limited representations and warranties (i.e.
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representations and warranties to the effect that the Buyer has the authority to enter into the transaction)
because the Seller will be taking the cash and “walking away” from the transaction without having any
ongoing relationship with the Buyer. However, if the Seller will be receiving a promissory note issued by
the Buyer or stock in the Buyer, the Seller will also require relatively extensive representations and
warranties of the Buyer in order to make sure that the Buyer's note or stock is validly issued and
authorized and that Buyer is a sound and financialy stable company.

3 Limitation on Representations and Warranties.

The Seller and the Buyer may attempt to “water down” or soften their respective representations
and warranties by adding certain qualifications to their representations and warranties. The two most
common qualifications are the “Knowledge’ qudifier and the “Materiality” qualifier. The “Knowledge”
qudifier insulates the maker of a representation or awarranty from liability unless the maker “knows’ the
representation or warranty being made is inaccurate. Frequently, considerable negotiation is involved in
defining the meaning of “Knowledge.” For example, with respect to the representations and warranties
made by the Sdller, the Buyer will want to define “Knowledge” to mean the knowledge the Seller would
possess after conducting a reasonable investigation into the matters represented and warranted; on the
other hand, the Seller will want to define “Knowledge” to mean actual knowledge of the Seller without
any investigation at al. Likewise, the “Materiality” qualifier insulates the maker of a representation or
warranty from liability unless the representation or warranty proves to be inaccurate in any material
respect. The “Materiaity” qualifier is often used to prevent the parties from arguing over minor or
technical breaches. Only when the breach has a material adverse effect will the maker have ligbility to
the other party. Of course, the point at which a breach is materia is subject to debate between the Buyer
and the Sdller. For example, if the Seller makes a representation that the operating assets of the Target
Company are in good working condition in al material respects, then the fact that one vehicleisin need
of minor repairs would probably not constitute a breach of this representation; however, if severa
vehicles require major repairs, then the Seller would probably be in breach of such representation.

4 Disclosur e Schedules.

The Disclosure Schedules set forth specific information which is required to be disclosed under
the various representations and warranties. Because most of the representations and warranties are made
by the Sdler, the Disclosure Schedules ordinarily contain information regarding the business and affairs
of the Target Company. Accordingly, this section will focus upon the Disclosure Schedules to be
provided by the Seller.

The Seller's Disclosure Schedules serve two main purposes. First, the Seller’s Disclosure
Schedules alow the Buyer to obtain key information regarding the business and affairs of the Target
Company. For example, under the representations and warranties section, the Seller may be required to
list on the Disclosure Schedules all of the states in which the Target Company conducts its business. The
Buyer will then review this list and make sure that is consistent with their prior due diligence
investigation, and the Buyer can then verify that the Target Company is properly filed to do business in
those states (if the Buyer has not already done so as part of its prior due diligence). Thus, the Disclosure
Schedules serve as a concise information gathering mechanism for the Buyer and help the Buyer evaluate
the Target Company before signing the Acquisition Agreement. Second, the Seller's Disclosure
Schedules allow the Seller to avoid being in breach of their representations and warranties by disclosing
relevant information. For example, the Seller may be required to represent and warrant to the Buyer that
there is no litigation affecting the Target Company. If, however, there was a lawsuit affecting the Target
Company and the Seller did not disclose such lawsuit to the Buyer, the Seller would have breached their
representation and warranty and risk liability to the extent the Buyer incurred losses as a result of such
undisclosed litigation. The Seller can avoid breaching such representation by disclosing the particular
lawsuit on the Sdller’s Disclosure Schedules. In this respect, the Seller’s Disclosure Schedules are really
“exceptions’ or “exclusons’ from their representations and warranties. Once the matter is disclosed on
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the Seller’ s Disclosure Schedules, the Buyer has three options. 1) proceed with the transaction and accept
the risk relating to the matters disclosed, 2) proceed with the transaction but shift the risk back to the
Sdller by requiring the Seller to indemnify the Buyer for any losses incurred in such matter, or 3) walk
away from the ded (if the contract alows).

The Disclosure Schedules are prepared and agreed to by the parties prior to entering into the
Acquisition Agreement. Thisisimportant because the Buyer needs time to evaluate the exceptions to the
representations and warranties to insure that it does not impact the future profitability of te Target
Company or did impact profitability in any material manner. Additionally, in most asset acquisitions, the
Buyer will be assuming certain contracts and obligations of the Target Company as part of the overall
acquisition transaction. The Buyer has to evaluate these contracts and obligations prior to agreeing,
pursuant to the Acquisition Agreement, to assume these contracts and obligations at the closing. The
manner of preparing the Disclosure Schedules can become a matter of dispute between the parties as the
Seller wants a general disclosure to be all that is required while the Buyer wants specific disclosures so
that it can more easily pinpoint problems (i.e. specific descriptions as to the nature of pending or
threatened litigation, contract breaches, etc,).

E. Covenants

D Pre-Closing Covenants.

The Pre-Closing Covenants section is included in the Acquisition Agreement only if the Buyer
and Seller are signing the Acquisition Agreement on one date and actually closing the acquisition
transaction on a later date. One reason the transaction may have to be structured in this manner is to
allow the parties time to obtain any required third party consents, including government approvals, prior
to consummating the transaction. Most of the pre-closing covenants are designed to make sure the Seller
continues to operate the business of the Target Company prudently until the closing. In other words, the
Buyer wants to obtain assurances from the Seller that they will not let the business of the Target
Company “fall-to-pieces’ between the date the Acquisition Agreement is signed up by the parties and the
date of the closing. Common pre-closing covenants of the Seller include promises to: (a) conduct the
business in the ordinary and customary manner, (b) maintain the operating assets in good condition, (c)
maintain relationships with customers, suppliers, employees, and other business contacts, and (d) give the
Buyer access to the books, records and facilities of the Target Company so that the Buyer can continue
any due diligence review until closing. In addition, the Buyer and Seller often jointly covenant (or
promise) to cooperate with one another in moving forward to close the transaction. This would include
working together to obtain any necessary third party consents and government approvals for the
transaction.

2 Post-Closing Covenants.

The Post-Closing Covenants section sets forth duties and obligations of the Buyer and Seller after
the closing of the acquisition transaction. A common covenant of the Seller is to maintain the
confidentiality of al non-public information relating to the Target Company’s business being sold to the
Buyer. The Buyer often covenants (or promises) to give the Seller access to any books and records of the
acquired business to enable the Seller to prepare their tax returns for the periods prior to the closing. In
addition, frequently there are loose ends that need to be tied up after the closing, so the parties ordinarily
covenant that they will cooperate in good faith to findize any outstanding meatters relating to the
acquisition transaction after closing.
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F. I ndemnity

D Indemnity by the Sdller.

This section describes the obligations of the Seller to indemnify (i.e. reimburse) the Buyer in the
event the Sdler breaches any of ther representations, warranties or covenants contained in the
Acquisition Agreement. Generally speaking, this section requires the Seller to fully indemnify (or
reimburse) the Buyer from any losses that the Buyer incurs as a result of the Seller's breach of
representations, warranties, and covenants. However, the Seller will often try to limit their indemnity
obligations as discussed below. Other than the purchase price, indemnification can be one of the most
heavily negotiated sections of the Acquisition Agreement. The end result of this section will determine
the amount of risk and liability the Seller and the Buyer have after the closing for breaches of the Sdller’s
representations or warranties. Is the Seller liable for damages from the first dollar of damages the Buyer
suffers (see subsection 1 below--Indemnity Basket)? |s there any limit on the liability of the Sdller, i.e.
the purchase price, beyond the purchase price (see subsection 2 bel ow--Indemnity Caps)? How long does
the Sdller have this liability, i.e. one year, four years, lifetime (see subsection 3 below--Surviva of
Representations and Warranties)? For the non-sophisticated Seller, it is not uncommon for them to
believe that once a transaction is closed they walk away from the sales transaction without any risk in the
future. This will dmost never be the case and the Seller has to understand exactly what its risks are so
there are no surprisesin the future.

@ Indemnity Basket

The indemnity basket is like an insurance deductible to be borne by the Buyer. Under a
basket provision, the Buyer may not make any claim for indemnity against the Seller until the
Buyer hasincurred losses in excess of a specified threshold amount—and then, usualy, the Buyer
can only recover its losses in excess of such specified threshold amount. For example, if the
Acquisition Agreement contains a basket provision in the threshold amount of $100,000, then the
Buyer will not be able to make any claims for indemnity against the SHller until the Buyer has
suffered losses in excess of $100,000—and then only to the extent of such excess (so if the Buyer
has aggregate losses of $150,000, the Buyer’'s indemnity claim against the Seller would be limited
to $50,000). Sometimes, however, the basket is structured as a “trap door” basket, meaning that
once the specified threshold amount is exceeded, the Seller must reimburse the Buyer for al of its
losses starting with the first dollar of loss. Finally, the Buyer will not want the basket to apply to
certain breaches of the Seller’s representations and warranties, i.e. title to assets, taxes, accounts
receivable, etc. which the Buyer believes are the very basis of the bargain and should be
compensated for by Seller from dollar one.

(b) I ndemnity Caps

An indemnity cap establishes an absolute maximum amount of the liability of the Seller to
the Buyer for the Seller’s breach of representations, warranties, and covenants. In the event the
Buyer incurs losses in excess of such indemnity cap, the Buyer would have no recourse against
the Seller. Many times, the indemnity cap is fixed at the purchase price for the acquisition.

(© Survival of Representations and Warranties

This section sets forth the time period the Seller’s representations, warranties, and
covenants will survive the closing. In other words, the survival period congtitutes an expiration
date with regard to the Sdller’s representations, warranties, and covenants. Once the survival
period has expired, the Seller will have no further liability to the Buyer for any breaches of the
Sdller’ s representations, warranties, and covenants. Naturaly, the Seller will want the survival
period to be as short as possible (one year is very desirable). On the other hand, the Buyer will
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want the survival period to have no limitation at all—subject only the applicable statute of
limitations. Often a compromise is reached such that the survival period for the representations,
warranties, and covenants of the Seller survive the closing for a period of two or three years.
Moreover, it is not uncommon to have different survival periods for different representations and
warranties, with alonger survival period for matters that may arise several years after the closing
(i.e. environmental and tax matters) and a shorter survival period for matters that will *pop-up”
shortly after the closing (i.e. collection problems on accounts receivable).

(2 Indemnity by the Buyer.

This section describes the obligations of the Buyer to reimburse the Seller in the event that the
Buyer breaches any of its representations, warranties, or covenants. The same indemnity limitations
discussed above with respect to the Seller aso apply to the Buyer; however, because the degree of risk
associated with the Buyer's representations and warranties is considerably less than the Sdller's
representations and warranties (especialy if the Seller is receiving al cash consideration), there is not as
much negotiation on baskets, caps and surviva periods for the benefit of the Buyer.

G. Competition Restrictions

The Competition Restrictions section sets forth restrictions on the ability of the Seller to compete
with the Buyer after the closing in the lineg(s) of business being sold by the Seller to the Buyer. The last
thing the Buyer wants to see happen is to pay the Sdller alarge sum of money for their business, only to
have the Sdller set up a competing business next door and steal away customers with the goodwill that the
Seller has established with their customers over the years. There are three basic competitive restrictions
that are often contained in the Acquisition Agreement. Such restrictions are discussed in more detail
below.

(1) Noncompetition Restriction.

Generadly speaking, the noncompetition restriction prohibits the Seller from engaging in the
ling(s) of business of the Target Company being sold by the Seller to the Buyer. In order for this
restriction to be enforceable, the restriction must be reasonable asto: (1) the scope of the business being
restricted (i.e. the Seller should only be prohibited from engaging in the ling(s) of business being
conducted by the Target Company as of the closing), (2) the geographic area to be restricted (i.e. if the
Target Company only operates the business in a particular geographic area, the noncompetition restriction
should be restricted to such geographic area), and (3) the time period of noncompetition (i.e. ordinarily a
time period of up to five years has been held to be valid).

(2 Nonsolicitation of Customers.

This restriction prohibits the Seller from soliciting any customers of the Target Company
(regardless of their location) for the purpose of providing any service or product competitive with the
business of the Target Company.

(©)) Nonsolicitation of Employees.

This restriction prohibits the Seller from soliciting and/or hiring any of the employees of the
lineg(s) of business of the Target Company being sold by the Seller to the Buyer. The purpose of this
restriction is to prevent the Seller from “stealing” key employees who will be important to the continued
success of the business being acquired by the Buyer.
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10. ANCILLARY DOCUMENTS

While the Acquisition Agreement is the key document in any acquisition or sale of a business,
there are numerous ancillary documents that are a part of the Acquisition Agreement or complimentary to
the Acquisition Agreement. These documents include, but are not limited to, the Disclosure Schedules to
the Acquisition Agreement, employment agreements, noncompete agreements, lease agreements,
consulting agreements, assumption agreements, license transfer agreements, and bills of sale. The normal
process in any acquisition is that the parties will focus on the Acquisition Agreement and its issuesfirst to
determine if there is a general meeting of the minds regarding the terms and provisions of this Agreement
(see discussion on main components of Acquisition Agreement below for a review of these issues). As
the parties are proceeding on the negotiations of the Acquisition Agreement, the Seller should be
preparing the Disclosure Schedules to the Acquisition Agreement as these schedules will need to be
carefully reviewed and analyzed by the Buyer prior to the Buyer entering into the Acquisition Agreement
with the Seller. As discussed below, the Disclosure Schedules provide listings of key contracts, assets,
and other obligations of the Target Company, as well as alisting of exceptions to the representations and
warranties made by the Seller. What is disclosed and how items are disclosed in the Disclosure Schedules
can be negotiated as hard between the parties as the Acquisition Agreement itself.

As the Acquisition Agreement is in its second or third draft of negotiations, the parties are then
normally drafting and exchanging the ancillary documents mentioned above, which, in many cases, are
normally exhibits to the Acquisition Agreement. It is recommended that these documents be exhibits to
the Acquisition Agreement so that these documents are negotiated and agreed to prior to the time the
Acquisition Agreement is executed by all parties and the Seller is bound to sell the Target Company. In
this fashion, both the Seller and Buyer are aware of all the key terms and provisions of their “deal”

thereby reducing the risk of future disagreement among the parties on the terms after the Acquisition
Agreement has been entered into by all the parties.

11. THIRD PARTY MATTERS

While the Buyer and Seller are proceeding on negotiating the Acquisition Agreement and the
ancillary documents, there is aline of information that the Seller and Buyer are pursuing in order to insure
a smooth and orderly transition of the business with no surprises. In any asset sale, there will be
contracts, agreements, and other rights to be transferred and assigned by the Target Company to the
Buyer. Normally, these type of agreements require the consent of the unrelated contracting party prior to
the assignments or transfer of the rights under the contract or other agreement. Early on in the acquisition
process, the Seller should be reviewing the contracts of the Target Company in order to determine what
third party consents are going to be required in order to start this process early on in the negotiations. Itis
not unusual for a transaction to be delayed because third party consents for the transfer of a contract are
not obtained. At the same time, the Buyer normally requires its purchase of the assets of the Target
Company to be free and clear of any bank liens or other liens. In most situations this is important to the
Buyer because the Buyer will have its own financing which will require a first lien on al the acquired
assets. To accomplish this at closing, the Seller needs to have contacted the Target Company’s lenders,
equipment lessors and other third parties who have liens or other rights against the assets of the Target
Company prior to closing so that payoff amounts can be determined and appropriate lien releases
obtained at the closing. Also, if the Seller has any persona guarantees outstanding with banks, suppliers,
or other creditors of the Target Company, the Seller needs to make sure that these guarantees are
terminated at the closing of the acquisition transaction.

On the Buyer's side, it will need to pursue its bank or other financing in a diligent manner to
insure that it has satisfied the due diligence requirements of the bank regarding the prospective acquisition
of the Target Company. If thereisrea estate or substantial leasehold interests involved in the acquisition,
it is not wnusual for the bank to require an environmental study and a title policy on each piece of
property. Certain title policy issues will require a survey to be obtained on the real or leased property.
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These matters need to be addressed with the bank or lending institution early on in the negotiation process
to determine the requirements of the bank that must be satisfied prior to the closing.

12. FRANCHISE TAX PLANNING

One franchise tax planning technique that could be used when substantialy al of the assets of a
Target Company are being sold (i.e. asset purchase structure) and the Target Company is taxed asan S
corporation for federal income tax purposes, is to structure the sale so that a substantial portion of the
purchase price is paid through a short term promissory note. In order to implement this planning
technique, the Target Company would, prior to the closing of the sale, adopt a plan of liquidation to
liquidate the Target Company within twelve (12) months. Thereafter, the sale transaction would close
with the Target Company receiving a short term promissory note for all or a substantial portion of the
purchase price secured by a Standby Irrevocable Letter of Credit issued by the Target Company’s bank.
The Standby Irrevocable Letter of Credit would be secured by the purchase price funds that would be
deposited in an account with Target Company’s bank. As long as the bank’s Irrevocable Standby L etter of
Credit is structured pursuant to the terms and conditions of Treas. Reg. 815A.453-1(b), the Target
Company is not in constructive receipt of the funds securing the promissory note, thereby alowing the
Target Company to receive installment treatment. The promissory note would be structured such that a
substantial portion of the principa of the note is due within sixty (60) to ninety (90) days of the closing in
order to alow the Target Company time to liquidate and distribute al of its assets to its shareholders
(including the promissory note). Within twelve (12) months of the adoption of the plan of liquidation and
following the closing of the sale, the Target Company would liquidate pursuant to the plan of liquidation
adopted by the Target Company and the installment note would be distributed to the shareholder(s) of the
Target Company. Upon payment in full of the note, any gain to be recognized as a result of the payment
would be subject to tax at the shareholder level.

Section 453(b) of the Code provides that an installment sale is “a disposition of property where at
least one (1) payment is to be received after the close of the taxable year in which the disposition
occurs.” Thus, if a payment is received on the installment note (which is distributed in liquidation) after
the complete liquidation of the corporation, such installment sales ransaction should be treated as an
installment sale for purposes of Section 453. In some situations, out of an abundance of caution, we
would recommend that a small portion of the note be paid in the succeeding calendar year in order to
clearly receive a payment after the close of the taxable year in which the sale occurs.

Normally, if an installment note is distributed or otherwise disposed of, any gain inherent in the
note is accelerated and reported in income at that time. IRC Section 453; Treas. Reg. 1.453-11. This
would normally require a corporation to accelerate any gain inherent in an installment note and recognize
the gain on the corporation’s tax return when the corporation distributes the note to its shareholders in
liquidation. However, except as set forth with respect to depreciation recapture below, an S corporation
will not recognize any gain from the distribution of an installment note if the distribution is made
pursuant to a complete liquidation and the shareholder(s) is treated as receiving the note as payment for
his or her stock under Section 453(h)(1). Section 453(h)(1) provides that payments on an installment note
distributed in liquidation will be treated in the hands of the shareholders as payments for stock if:

A. the distribution is a complete, taxable liquidation under the liquidation rules of
Section 331 of the Code;

B. the installment note was received from the sale of corporate assets within twelve
(12) months after the adoption of a plan of complete liquidation; and

C. the liquidation and distribution of the corporation assets occurs within twelve
(12) months after the adoption of the plan of liquidation.
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If these rules are met, the shareholder receiving the installment note would not have to recognize gain on
the receipt of the obligation but rather, would recognize the gain as payments on the installment note are
received. The character of the gain would be determined under the S corporation income characterization
rules, i.e., the character of the gain to the shareholder will be determined on the basis of the character of

the gain at the corporate level. The deferral of recognition of income to the shareholder of a Target

Company through the use of this planning technique does not defer recognition of income attributable to
depreciation recapture. |f property on which depreciation has been taken is sold by a Target Company,
the Target Company must report al recapture income in the year of sale. IRC 453(i)(1)(A). The
installment method of reporting would apply only to the gain on the sale of the property in excess of the
recapture income. IRC 453(i)(1)(B).

For a short period of time, the use of this franchise tax planning technique was not available to
accrua basis taxpayers. In the 1999 Tax Relief Extension Act, Code Section 453(a)(2) was amended to
provide that the installment method of accounting was not available for dispositions of property by an
accrua basis taxpayer. This change caused maor concern among taxpayers and a backlash of bad
publicity to Congress. For once, the criticism was heard and in the Installment Tax Correction Act of
2000, the changes made by the 1999 Tax Relief Extension Act were repealed retroactive to its date of
enactment. Because of the repedl, this planning technique for S corporations is available whether the S
corporation is a cash or accrual method of taxpayer.

Depending on the outcome of the current legidative session, another franchise tax planning
technique would be to convert the corporation into a limited partnership prior to the closing of the sale
transaction (See Conver sion Diagram as Attachment #6).

13. PERSONAL GOODWILL

The concept that goodwill could be attributable to the persona efforts of a shareholder of a
corporation rather than to the corporation itself is a concept that has been accepted by the courts since the
mid 1940’s. Prior to 1998, the cases that dealt with the issue of persona goodwill primarily involved the
valuation of assets in the liquidation of a corporation that provided professional services to the public.
However, in 1998, the United States Tax Court in Martin Ice Cream Co. v. Commissioner, 110 T.C. 189
(1998), broadened the concept of persona goodwill outside the context of a liquidation of a professional
services corporation and gpplied the persona goodwill concept to the sale of a business providing other
than professional services.

In determining if a shareholder of a corporation has personal goodwill separate and apart from
that of the business, there are severa factors which the Courts have taken into consideration. These
factors, which are consistent throughout the existing case law irrespective of whether the services that
were provided were professional or otherwise, are as follows:

A. There is no existing contract (employment or noncompete) between the
corporation and its key shareholder/employee prior to the sae or liquidation.
Because there are no contract rights held by the corporation, the intangible rights
tied to the sharehol der/employee are not assets of the corporation.

B. The value paid for the ongoing business of the corporation exceeded the fair
market value that could be attributed to the gross sales and net income of the
corporation.

C. The relationship between the shareholder/employee and the customer of the

corporation was such that the customer looked to the shareholder/employee as
the provider of the services not the corporation. In other words, the customer
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would do business with the entity chosen by the shareholder/employee (i.e.
persona relationship and goodwill).

In Martin _Ice Cream Co. v. Commissioner, Arnold Strassberg (“Arnold’) entered into the
business of sdlling ice cream products shortly after WWII. |In the early 1960s, he incorporated his own
business and began to develop relationships with the owners and managers of several supermarkets where
he developed an innovative packaging and sales campaign for the resale of ice cream products to
consumers under each supermarket’s private label. In the late 1960s, Arnold’s business was forced into
bankruptcy. In the early 1970s, Arnold and his son, Martin, incorporated under the name of Martin Ice
Cream Co. (“MIC”) and entered into the ice cream distribution business. Neither Arnold nor Martin
entered into an employment agreement with MIC. In 1974, Arnold was approached by the founder of
Haagen-Dazs to facilitate the introduction of its ice cream products into supermarkets. Utilizing his
expertise and relationships with supermarket owners and managers prior to thistime, Arnold was able to
obtain shelf space for Haagen-Dazs. Prior to its relationship with Arnold, Haagen-Dazs had made little
headway into the supermarket sector as a result of its own marketing efforts. Neither Arnold nor MIC
ever entered into a written distribution agreement with Haagen-Dazs or Mr. Mattus, the President of
Haagen-Dazs. 1n 1985, the Borden Co. retained Arnold to use his contacts with the supermarkets to put
Borden’s ice cream products into supermarket freezers. Arnold was successful in doing so and personally
earned commissions on the sales of Borden's ice cream; MIC did not participate in Arnold’s work for
Borden. Additionaly, during the 1980s, Ben & Jerry’s contacted Arnold seeking help in introducing its
ice cream into the supermarket arena. As Ben & Jerry’s was a competitor of Haagen-Dazs, Arnold
declined the request for assistance.

In 1983, the Pillsbury Co. purchased Haagen-Dazs and sought to restructure the distribution of
the ice cream products into its own distribution centers. As a result of the consolidation, Pillsbury
approached Arnold and MIC in efforts to acquire the distribution business conducted on behaf of
Haagen-Dazs to the mgjor supermarket chains. During the course of negotiations with Pillsbury, Martin
and Arnold entered into an agreement whereby the distribution rights to the major supermarket chains
were transferred to SIC, a subsidiary of MIC, and Arnold, in exchange for the stock of the subsidiary,
terminated any interest that he had in MIC. SIC and Arnold then entered into negotiations with respect to
the sale of the rights to distribute the Haagen-Dazs products to the supermarket chains and an agreement
was reached for the sale of the business. The purchase price for the distribution rights included a base
price of $1.5 Million, $350,000 in additional contingent payments payable over 3 years, and annual
payments of $150,000 to Arnold for 3 years and $50,000 to Martin for 5 years in return for consulting
services and covenants not to compete in the retail super premium ice cream distribution business to
supermarket chains. The total purchase price had been determined by Haagen-Dazs based upon MIC's
annual sales of Haagen-Dazs products to the supermarkets. Haagen-Dazs allocated $1,200,000 of the
purchase price to the distribution rights and $300,000 to the business records relating to same. There was
no evidence of any negotiations between the parties regarding the allocation or evidence as to why
Haagen-Dazs allocated it in this manner. Additionally, there was no allocation of the total consideration
received in the sale between Arnold and SIC in the sale documents, however, Arnold and SIC reported
that $286,068 of the sales proceeds were attributable to the business records and goodwill of SIC and the
remaining $1,144,272.00 was attributable to Arnold’s persona goodwill, i.e. the distribution rights.

In determining whether the distribution rights for Haagen-Dazs ice cream products, valued at
$1,144,272.00, were attributable to the personal goodwill of Arnold, the Court looked at two factors.
First, the court found that the more valuable assets in connection with the sale were Arnold’ s rights under
his ora distribution agreement with Mr. Mattus and his relationships with the owners and managers of the
supermarkets as these assets formed the basis of his ability to direct the wholesale distribution of ice
cream to supermarkets. The court, in outlining the personal nature of such relationships, pointed out that
the development of such reationships preceded the creation of MIC and SIC by some years.
Additionally, the court recognized that since Arnold never entered into a covenant not to compete or any
other agreement with MIC or SIC, the persona relationships developed by Arnold were not corporate
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assets. The second factor considered by the Court was the financia records of MIC. Based upon MIC's
sales and net income for the prior years, the Court concluded that the purchase price far exceeded any
possible fair market value that MIC might have had prior to the sale and that Haagen-Dazs attributed the
portion of the purchase price above the fair market value to the distribution rights.

Although not every sale transaction will qualify, by structuring the consideration received in a
sale of a Target Company that is taxed as a C corporation for federal income tax purposes in the manner
outlined above, the Target Company can avoid the payment of a corporate level tax on that portion of the
sales proceeds attributable to a shareholder’s persona goodwill. Another manner in which to structure
the payment of the purchase price in a sales transaction to avoid a corporate level tax on a portion of the
sales proceeds is to have the shareholder execute a non-compete agreement and allocate a portion of the
purchase price to the non-compete. However, this structure may not work in each case as the shareholder
may not be willing to execute a non-compete agreement. Additionally, the allocation of a portion of the
purchase price to persona goodwill of the shareholder is more favorable from a tax standpoint as the
purchase price would be taxable to the shareholder at capital gains tax rates while any alocation of the
purchase price to a covenant not to compete would be taxed as ordinary income to the shareholder.

14. JOINTLY REPRESENTINGMULTIPLE OWNERS
OF A SELLING ENTERPRISE IN A SALE TRANSACTION

The sdlling enterprise may have multiple owners who al want the same lawyer to represent al of
the owners in the sale transaction rather than employing separate lawyers to represent each owner.
Representation of al of the owners of the selling enterprise by a single lawyer would be desirable because it
would keep legal costs down and it would be much easier to carry-out the transaction because only one
lawyer is being utilized to review documents, negotiate terms, and coordinate the various aspects of the sale.
However, before a lawyer decides to represent al of the owners of the salling enterprise, the lawyer must
determine that no conflicts of interest exist that would prohibit the lawyer from undertaking this joint
representation. Rule 1.07 of the Texas Disciplinary Rules of Professional Conduct (“TDRPC”) provides
guidance to a lawyer in determining whether the lawyer may properly represent multiple clients in a
business transaction or other legal matter.

15. RULE 1.07 CONFLICT OF INTEREST: INTERMEDIARY

A. Genegrdly. Rule 1.07 of the TDRPC addresses the situation where a lawyer will be acting
as an intermediary. A lawyer acts as an intermediary if the lawyer represents two or more parties with
potentially conflict interests. Rule 1.07(d). While this definition is somewhat vague, generally speaking,
Rule 1.07 governs a situation in which the lawyer represents multiple clients in the same matter where
such clients have common goals and interests that outweigh their potential conflicting interests. The role
of the lawyer isto develop these common goals and interests on a mutually advantageous basis—with the
end result being that everybody “wins’.

B. Role of the Lawyer-Intermediary. In acting as an intermediary, the lawyer assumes a
specid role. Rather than acting in partisan manner, advocating for the interests of a particular person to
the detriment of others, the role of the lawyer-intermediary is to promote the interests of al of the
clients—with the goal of achieving a resolution that benefits everyone. At the beginning of the
intermediation, each client should be advised of the lawyer’s special role in the intermediation.

C. Intermediation Requirements. A lawyer may not undertake an intermediary
representation unless all of the following conditions are satisfied:

@ the lawyer consults with each client concerning the implications of the
common representation, including the advantages and risks involved, and
the effect on the attorney-client privileges,
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2 the lawyer obtains each client’s written consent to the common
representation; and

3 the lawyer reasonably believes that:

(a) the matter can be resolved without the necessity of contested
litigation on terms compatible with the clients' best interests,

(b) each client will be able to make adequately informed decisions in the
matter,

(c) thereis little risk of materia prejudice to the interests of any of the
clientsif the contemplated resolution is unsuccessful, and

(d) the common representation can be undertaken impartialy and
without improper effect on other responsibilities the lawyer has to
any of the clients. Rule 1.07(a).

D. Evaduating the Propriety of Intermediation. In evaluating whether a particular
legal matter is appropriate for a common representation, a lawyer should remember the following:
A lawyer may never represent opposing parties to the same litigation. Rule 1.06(a). In addition, a
lawyer cannot undertake a common representation if contested litigation between the parties is
reasonably expected or if contentious negotiations are contemplated. See Rule 1.07/Comment 4.
If definite antagonism aready exists between parties, the lawyer should strongly consider declining
intermediation because the possibility that the parties’ interests can be adjusted by intermediation is
not very good. See Rule 1.07/Comment 4 Finally, as discussed below in more detail, the lawyer
needs to consider the impact the common representation will have on confidentiality of information
and the attorney client privilege. See Rule 1.07/Comment 5. If the lawyer concludes that Rule 1.07
prohibits the lawyer from acting as an intermediary in a legal matter, then all of the lawyersin the
same firm would also be disqualified. Rule 1.07(e).

E. Confidentiality/Attorney-Client Privilege. In an intermediation, there are no
secrets among the lawyer and joint clients regarding the common legal matter. All information
obtained by the lawyer from whatever source (third parties, one of the clients, the lawyer’s own
investigations, etc.) that would help the clients make informed decisions regarding the common
legal matter should be disclosed to each of the clients. Moreover, in the event litigation
subsequently arises between the clients concerning the common legal matter, the attorney-client
privilege will likely not protect any of the communications between the lawyer and any of the
clients concerning such legal matter. Before undertaking the common representation, each of the
clients should be advised of the effect that the joint representation will have concerning
confidentiality and the attorney-privilege.

F. Ongoing Consultation. In carrying-out the intermediation, the lawyer must
regularly consult with each of the clients regarding the decisions to be made and the considerations
relevant in making them so that each client can make adequately informed decisions. Rule 1.07(b).
However, because the lawyer is not advocating for a particular client, each of the clients will have
to assume a more active role in the decision making process.

G Termination of Intermediation. A lawyer must withdraw as an intermediary if
any of thejoint clients requests or if any of the requirements for serving as an intermediary cease to
exist. The withdrawal must be a complete withdrawal, meaning that the lawyer cannot represent
any of the clients in the common legal matter subject to the intermediation. Rule 1.07(c).
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Furthermore, arguably the lawyer’s continued representation of some of the clients would be
improper even with the consent of all of the clientsinvolved in the intermediation. The break-down
of the intermediation can be disastrous for everyone (i.e. the lawyer and the clients) because the
situation has probably deteriorated to the point where each of the clients will need to obtain
separate legal counsel and the lawyer who served as the intermediary may face complaints from one
or more of the joint clients.

H. See Attachment 7 - Sample Consent L etter to Joint Representation.

16. EXAMPLESOF CONFLICTSSITUATIONS

A few examples of the more common conflicts of interest that the lawyer representing multiple
owners of the salling enterprise should be mindful of are asfollows:

A. Fair Value Going to al of the Owners of the Selling Enterprise. In many sale of business
transactions, one or more of the owners of the selling enterprise may be receiving vaue from the purchaser
Separate and apart from the purchase price being paid to al of the owners for the business operations. For
example, a selling owner who leases real estate to the business may continue to lease such red estate to the
purchaser after the sale transaction and receive rental payments from the purchaser that the other selling
owners do not receive.  Or, a selling owner who is a key-employee of the business may continue to be
employed by, or consult with, the purchaser following the sale transaction and receive regular
compensation, bonuses, and other benefits from the purchaser that the other salling owners do not receive.
The lawyer who is representing al of the owners of the selling enterprise needs to make sure that all of the
owners of the sdlling enterprise believe that the purchase price being paid to al of the owners for the
business operations is fair, and that no owner is recelving an inflated payment in the form of rent,
compensation, or other benefit that should redlly be included in the purchase price for the business and
shared by al of the owners.

B. Differing Levels of Interest in Selling the Business. Some of the owners of the sdlling
enterprise may be very interested in the selling of the business while other owners of the selling enterprise
may be less interested. For example, some of the owners of the salling enterprise may be passive owners
who are not actively involved in the day-to-day business (i.e. family members who are not employed in the
business, passive investor, venture capital firm, etc). The passive owners may be eager to sell the business
because a sdle of the business is the only manner in which they will receive significant value from their
ownership. On the other hand, some of the owners of the selling enterprise may be actively employed in the
business and earn their livelihood from the business. These active owners may be less eager to sell the
business—especidly if they will not be guaranteed future employment by the purchaser. Differing levels of
interest in selling the company may create a situation where the owners who are eager to sell will accept a
purchase price, non-compete terms, or other sale terms that the other owners are not willing to accept.

C. Non-Competition Redtrictions.  In virtually every sale transaction, al of the owners of the
salling enterprise are required to enter into a non-competition agreement with the purchaser.  An owner
who does not intend to continue to be involved in the industry (i.e. non-employee owner, owner retiring
after the sale) may not be overly concerned about the restrictions set forth in the non-competition agreement.
On the other hand, an employee-owner who will depend on continued involvement in the industry for his or
her livelihood will be very concerned about the terms and conditions of the non-competition agreement—
especidly if such person will not be assured of future employment with purchaser.

D. Indemnification of Purchaser by Passive and Active Owners. Typicaly, the acquisition
agreement will require all of the owners of the salling enterprise to indemnify (i.e. reimburse) the purchaser,
on ajoint and severa basis, for breaches of the representations, warranties, and covenants of the sdlling
company and its owners which are set forth in the acquisition agreement (along with any pre-closing
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liabilities of the business not assumed by the purchaser). Generdly, the active owners of the sdlling
enterprise are willing to provide reasonable indemnity protections to the purchaser because the active
owners are familiar with the business operations and the risks associated with the business.  On the other
hand, sometimes the passive owners of the selling enterprise are not willing to provide the same indemnity
protection to the purchaser because they are not familiar with the business operations and risks.  In this
situation, the lawyer may try to eiminate the passive investors from the indemnity entirely or limit the
indemnity of the passive investors to their pro rata share of the total sale proceeds. Alternatively, the active

owners of the selling enterprise may agree to indemnify the passive owners if the passive owners are
required to indemnify the purchaser.
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ATTACHMENT 1

PRIMARY PARTICIPANTSIN ACQUISITION TRANSACTION

PRIMARY PARTICIPANTS

IN ACQUISITION TRANSACTION

TARGET
COMPANY

ASSETS: A,B,C,D

LIABILITIES: W, X,Y,Z

BUYER
COMPANY

PETER PAUL MARY

(Sellers/Shareholders
of Target Company)



ATTACHMENT 2
ASSET PURCHASE V. STOCK PURCHASE DIAGRAM

ASSET SALE

(Buyer Company Purchasing Assets A, B, and C of the Target Company and Assuming
Liabilities W and X of the Target Company in Exchange for $10,000,000 Payable to Target Company)

BEFORE
TARGET BUYER
COMPANY COMPANY
ASSETS. A,B,C,D $10,000,000
LIABILITIES: W, X,Y,Z
¥ y v
PETER PAUL MARY

(Sellers/Sharehol ders
of Target Company)
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AFTER

TARGET
COMPANY

ASSETS: D
LIABILITIES: Y, Z

CASH: $10,000,000

BUYER
COMPANY

ASSETS A,B,C

LIABILITIES: W, X

PETER PAUL MARY

(Sellers/Sharehol ders
of Target Company)




ATTACHMENT 2 (continued)
ASSET PURCHASE V. STOCK PURCHASE DIAGRAM
STOCK SALE

(Buyer Company Purchasing Shares of Stock in Target Company From
Peter, Paul, and Mary in Exchange for $10,000,000 Payable to Peter, Paul, and Mary)

BEFORE
TARGET BUYER
COMPANY COMPANY
ASSETS: A,B,C,D $10,000,000
LIABILITIES: W, X, Y, Z
A y A\ 4
PETER PAUL MARY

(Sellers/Sharehol ders
of Target Company)
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AFTER
BUYER
COMPANY
$10,000,00C
TARGET
COMPANY
ASSETS: A,B,C,D
A L ] A

LIABILITIES: W, X, Y, Z
PETER PAUL MARY

(Buyer Company is the new
Sharehol der/Owner
of Target Company)



ATTACHMENT 3

CONFIDENTIALITY AGREEMENT

This Confidentiality Agreement (the “Agreement”) is entered by and
between the undersigned Receiving Party and the undersigned Disclosing Party
on the terms and conditions set forth below.

RECITALS

WHEREAS, the Receiving Party is interested in evauating the
acquisition of the business and operations of the Disclosing Party (the “Purchase
Transaction”);

WHEREAS in connection therewith, the Disclosing Rarty will make
available to the Receiving Party certain Proprietary Information which is non-
public, confidential or proprietary in nature.

WHEREAS the parties desire to enter into this Agreement in order to
define the obligations of the Receiving Party with respect to such Proprietary
Information.

NOW THEREFORE, in consideration of the provision of Proprietary
Information by the Disclosing Party to the Receiving Party (and other good and
valuable consideration) it is hereby agreed as follows:

1. Definitions.
A. “Agreement” shall have the meaning set forth in the opening
paragraph.
B. “Disclosing Party” shall mean the undersigned party to this

Agreement whichis designated as the Disclosing Party.

C. “Party” shall mean the Disclosing Party or the Receiving Party,
as the case may be.

D. “Person” shal mean an individual, trust, corporation, limited
partnership, partnership, limited liability company, association,
or any other entity or enterprise.

E. “Proprietary Information” shal mean: (1) al information
(whether or not marked “confidential”), in whatever form,
provided or disclosed by the Disclosng Paty or its
Representatives to the Receiving Party or its Representatives
(whether such information was provided before or after the date
of this Agreement), including, but not limited to, financia
information, personnel data, customer information and customer
lists, supplier and vendor information, pricing information, cost
information, research and development information, product
information, strategic aliance and joint venture information,
marketing or development plans, inventions, software and other
programs, source codes, object codes, algorithms, routines,
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formulas, processes, and designs of a Party, and (2) al
information, in whatever form, prepared by the Receiving Party
or its Representatives, based upon information provided or
disclosed by the Disclosing Party or its Representatives (whether
such information was prepared before or after the date of this
Agreement). Provided however, Proprietary Information shall
not include: (1) information that becomes available to the
Receiving Party from a source (other than the Disclosing Party
or its Representatives) that is not bound by a confidentiality
agreement or other obligation of secrecy to the Disclosing Party,
or (2) information that is or becomes publicly available other
than as a result of acts or omissions of the Receiving Party or its
Representatives in violation of this Agreement.

F. “Purchase Transaction” shall have the meaning set forth in the
Recitals of this Agreement.

G. “Receiving Party” shal mean the undersigned party to this
Agreement which is designated as the Receiving Party.

H. “Representatives’ shall mean al officers, directors, partners,
employees, affiliates, agents or representatives of a Party.

2. Confidentiality.

The Proprietary Information of the Disclosing Party shall be used by the
Recelving Party solely in connection with its evaluation of the Purchase
Transaction and shall not be used, in whole in part, for any other purpose or
reason whatsoever. Such Proprietary Information shall be kept confidential by
the Receiving Party, and shal not be disclosed, in whole or in part, to any
Person, except that it may be disclosed to Representatives of the Receiving Party
who reasonably need to know such Proprietary Information in connection with
the evaluation of the Purchase Transaction. Prior to any such disclosure of
Proprietary Information by the Receiving Party to its Representatives, the
Receiving Party shall inform its Representatives of the confidential nature of the
Proprietary Information, the limited purpose for which it may be used, the terms
and conditions of this Agreement, and the Receiving Party shall further obtain
the agreement of such Representatives to comply with al of the terms and
conditions of this Agreement.

3. Disclosure Under L egal Compulsion.

In the event the Receiving Party or any of its Representatives are
requested or required (by oral questions, interrogatories, requests for information
or documentsin legal proceedings, subpoena, civil investigative demand, or other
similar process) to disclose any Proprietary Information of the Disclosing Party,
then the Recelving Party shall provide the Disclosing Party with prompt written
notice of any such request or requirement so that the Disclosing Party may seek a
protective order or other appropriate remedy and/or waive compliance by the
Receiving Party or its Representatives with the terms of this Agreement. If, in
the absence of a protective order or other remedy or the receipt of awaiver from
the Disclosing Party, the Receiving Party or its Representatives are, in the
opinion of lega counsd, legaly compelled to disclose the Proprietary
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Information of the Disclosing Party, then the Recelving Party or its
Representatives may, without breach of liability hereunder, disclose only that
portion of the Proprietary Information which such counsel advises is legally
required to be disclosed. The Receiving Party will reasonably cooperate with the
Disclosing Party, at the expense of the Disclosing Party, in the Disclosing Party’s
efforts to obtain a protective order or other remedy to protect the confidentiality
of its Proprietary Information.

4. Return and Destruction of Proprietary Information.

Upon written request by the Disclosing Party at any time, the Receiving
Party shall within ten (10) days after such request: (a) return to the Disclosing
Party al Proprietary Information which the Disclosing Paty or its
Representatives provided or disclosed to the Recelving Party or its
Representatives which isin written or other tangible form (including all copies of
al or any part thereof), (b) destroy al documents, memoranda, reports, notes,
and other writings, computer tapes, disks or other forms whatsoever prepared by
the Receiving Party or its Representatives, based upon or containing, Proprietary
Information provided by the Disclosing Party or its Representatives, and (c)
certify in writing to the Disclosing Party that al such Proprietary Information
has been returned or destroyed. Notwithstanding the return or destruction of the
Proprietary Information, the Receiving Party and its Representatives shall
continue to be bound by all of the terms and conditions of this Agreement.

5. Owner ship of Proprietary I nformation.

All Proprietary Information pertaining to the Disclosing Party shall be
and remain the sole and exclusive property of the Disclosing Party and the
Receiving Party shdl not have any ownership interest therein or other rights
thereto.

6. Rights and Remedies.

Without prejudice to the rights and remedies otherwise available to the
Disclosing Party, the Disclosing Party shall be entitled to seek equitable relief by
way of injunction or specific performance if the Recelving Party or its
Representatives breach (or threatens to breach) any of the provisions of this
Agreement. The Recelving Party agrees to reimburse the Disclosing Party for al
reasonable costs and expenses, including, but not limited to, attorney’s fees,
incurred by the Disclosing Party in attempting to enforce the obligations of this
Agreement. The waiver by the Disclosing Party of any breach of this Agreement
shall not be effective unless in writing signed by the Disclosing Party, and no
such waiver shall operate or be construed as a waiver of the same or another
breach on a subsequent occasion.

7. Sever ability.
Each of the provisons of this Agreement is separate, distinct, and

severable from the other and remaining provisions of this Agreement. If any
provision of this Agreement shall be held by a court to be unenforceable, invalid,
or illegd in any respect, such unenforceability, invalidity, or illegality shall not
affect any other provison of this Agreement. Further, in such event, such
unenforceable, invalid, or illega provison shall be redravn so as to be
enforceable, valid, and legal.
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8. Survival.
The terms, conditions, and obligations of this Agreement shall survive
continuously and forever.

9. Governing Law/Venue.

This Agreement shall be governed by, and construed and enforced in
accordance with, the substantive laws of the state of the Disclosing Party’s
principal place of business without regard to its choice or conflict of law rules.
Venue for any dispute arising in conjunction with this Agreement shal liein a
court of competent jurisdiction in the county of the Disclosing Party’s principal
place of business.

10. Multiple Counter parts.

This Agreement may be executed in two or more counterparts, each of
which shall be deemed an original, but all of which together shall constitute one
and the same instrument.

11. Authorization.
Each person executing this Agreement on behalf of a Party represents
that he is duly authorized to enter into this Agreement on behalf of such Party.

12. Entire Agreement.
This Agreement congtitutes the entire agreement of the Parties regarding

the subject matter hereof. This Agreement may be amended only by a separate
written instrument signed by the Parties. This Agreement shall be binding upon

the Parties and their respective affiliates, successors, and assigns.

Receiving Party: Disclosing Party:

Printed Name of Company Printed Name of Company

Printed Name of Representative/Title  Printed Name of Representative/Title

Signature of Representative Date Signature of Representative  Date
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ATTACHMENT 4

LETTER OF INTENT

BUYER COMPANY

[Date]

Target Company

Re: Proposed Acquisition of Target Company

Ladies and Gentlemen:

This letter of intent, when signed by the undersigned [Name of Target Company] (the
“Target Company”) confirms our understanding with respect to the proposed acquisition by
[Name of Buyer Company] (the “Buyer”) of substantially all of the assets and business
of Target Company (the “Business’). The transactions contemplated hereby are referred to collectively
herein as the “Transactions.”

Section 1. Assets Purchased. Buyer will purchase al of the assets and properties
of Target Company, including, without limitation, cash, accounts receivable, inventory, equipment,
vehicles, machinery, trade names, and intellectual property of Target Company (the “Assets’). At the
closing of the transactions (the “Closing” ), Target Company shall convey to Buyer good and marketable
title to the Assets, free and clear of al security interests, liens, claims, and encumbrances of any kind.

Section 2. Purchase Price.

@ Purchase Price. Thetota purchase price to be paid by Buyer for the Assets and
the non-competition agreements of Target Company and Target Company’s owners shadl be
$ , subject to adjustment as provided in subsection (b) below (the “Purchase Price”). The
Purchase Price will be payable in cash at Closing, subject to an escrow of $ which will be
deposited with a mutually agreeable escrow agent for a period of months in order to secure the
performance of Target Company’s representations, warranties, and obligations under the Definitive
Agreements (as defined below).

(b) Adjustment to Purchase Price. The Purchase Price shall be subject to adjustment
based on the net working capital of Target Company as of the Closing. If the net working capital is less
than $ at Closing, then the Purchase Price will be reduced on a dollar-for-dollar basis for
the shortfall below $ . If the net working capital is more than $ a Closing,
then the Purchase Price will be increased on a dollar-for-dollar basis for the excess above
$ . For the purpose of this letter of intent and the Transactions, net working capital will be
defined as Current Assets of Target Company as of the Closing less Current Liabilities of Target
Company as of the Closing. For purposes of this letter of intent and the Transactions, Current Assets
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will be defined as cash, accounts receivable, inventory, and , and Current
Liabilities will be defined as trade payables incurred in the ordinary course of business. The Current
Assets and Current Liabilities will be set forth on an estimated Closing Date Balance Sheet prepared in
good faith by Target Company. Within sixty (60) days following the Closing, the parties shall make
any necessary adjustments to the estimated Closing Date Balance Sheet and make any necessary
payments or reimbursements based on such adjustments.

Section 3. Assumed Liabilities. At the Closing, the Buyer will assume the
following liabilities of Target Company (collectively the “Assumed Liabilities’): (i) the Current
Liabilities of Target Company, and (ii) certain contractual obligations of Target Company arising in the
ordinary course of business which are designated by Buyer and listed in the Definitive Agreements as
assumed contracts. Other than the Assumed Liabilities, Buyer will neither assume, nor be responsible
for, the performance, payment or discharge of any debts, obligations, commitments, or liabilities of
Target Company of any kind (whether or not related to the Assets).

Section 4. Allocation. The Purchase Price, Assumed Liabilities and all other
capitalizable costs shall be allocated among the Assets for all purposes (including financial accounting
and tax purposes) in accordance with an allocation schedule to be agreed upon by the parties.

Section 5. Definitive Agreements; Timing. As promptly as practicable after the
execution of this letter of intent, Buyer's counsel will prepare a definitive purchase agreement for the
purchase of the Assets and al related agreements and documents (collectively, the “Definitive
Agreements’) embodying the terms of this letter of intent and containing other mutually acceptable
provisions, including covenants, noncompetition, nonsolicitation and confidentiaity provisions, and
representations and warranties by the Target Company, Target Company’s owners, and the Buyer.
Subject to the terms and conditions set forth herein, Target Company and Buyer will negotiate in good
faith and will use their commercialy reasonable best efforts to consummate the Transactions as soon as
reasonably practicable, but in no event later than the end of the Exclusivity Period (as defined below).

Section 6. Access to Information/Confidentidity. Target Company shall provide,
and shall cause its officers, directors, employees, attorneys, accountants and other agents to provide,
Buyer and its accounting, legal, accounting, funding sources and other representatives reasonable access
to the Target Company and its directors, officers, personnel, consultants, attorneys, accountants and
facilities and to business, financial, legal, regulatory, tax, compensation and other data and information
concerning the Target Company. Until the Transactions are consummated, Buyer will hold in confidence
al confidential and proprietary information obtained from Target Company and its agents and
representatives regarding the business of Target Company, including, without limitation, any strategies,
research, presentation materias, ideas, plans, proposals, financial statements, business plans, client
prospects and processes and employee-related information and any document or medium of storage or
communication containing or expressing such information either developed before or after the date of this
letter of intent. In connection with the foregoing, Buyer will not use such information for any purpose
other than in connection with its evauation and pursuit of the Transactions and Buyer will not reveal such
information to any person other than attorneys, accountants, and such employees or agents as may be
necessary to evaluate and complete the Transactions. The above obligations will not apply to:

a. information which Buyer isrequired to disclose under applicable law or court order;

b. information which is publicly known or was known by the Buyer prior to disclosure
by Target Company;



c. information which, after authorized disclosure by athird party, becomes part of the
public domain or generaly or publicly available by publication or otherwise; or

d. information which Buyer receives from a third party, provided that such third party
was not under a duty of confidentiality or nondisclosure with respect to Target

Company.

In the event the Transactions do not occur for any reason, or upon the earlier request of Target Company,
the Buyer shall return to Target Company al confidential and proprietary information furnished by Target
Company and its agents and representatives to Buyer in whatever form or medium it may be in, together
with any and al duplicates or copies thereof.

Section 7. Exclusivity.

a) Target Company agrees that, unless negotiations between Target Company and
Buyer are terminated earlier by mutual written agreement, Buyer shal have, for a period commencing
on the date this letter is signed by both Buyer and Target Company and ending 60 days after such date
(the “Exclusivity Period”), the exclusive right to negotiate and execute Definitive Agreements
embodying the terms of this letter of intent and containing other mutualy acceptable terms and to
consummeate the Transactions.

b) Target Company represents that it has ceased and caused to be terminated any
and all contacts, discussions and negotiations with third parties (other than Buyer) regarding any proposal
for the acquisition of the Business, whether by asset purchase, equity purchase or otherwise (“Acquisition
Proposal). Target Company will immediately notify Buyer of its receipt of any Acquisition Proposal,
including the material terms and conditions hereof.

Section 8. Conduct of Business, Cooperation. Except as otherwise expressy
contemplated hereby and subject to the terms and conditions set forth herein, during the Exclusivity
Period, Target Company shall conduct its business only in the ordinary course of business and consistent
with past practice. Provided further, Target Company will not enter into any contract, purchase order, or
other transaction (or series of related contracts, purchase orders, or other transactions) involving the
receipt or expenditure of more than $ without the prior written consent of Buyer (such
consent not to be unreasonably withheld or delayed).

Section 9. Closing Conditions. The consummation of the Transactions by Buyer
is subject to the fulfillment to Buyer's satisfaction of the following conditions and other closing
conditions to be specified in the Definitive Agreements:

a) Buyer shal be satisfied in its sole discretion with the results of its and its
representatives' legal, accounting, and business due diligence investigation and evaluation of the Target
Company;

b) The negotiation and execution of satisfactory Definitive Agreements reflecting
the provisions of this letter of intent and containing other mutually acceptable closing conditions,
covenants, representations and warranties, etc.;

C) Target Company shall have received or obtained al governmental, regulatory,

third party and owner consents and approvals necessary or reasonably desirable for the consummation
of the Transactions,
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d) The consummation of the Transactions shall be permissible under all applicable
laws, rules and regulations, and there shall not be any pending or threatened litigation against any of the
Transactions;

e) Since , there shall have been no materia adverse change in
the financial condition, operating profits, backlog, assets, liabilities, operations, business prospects,
applicable regulations, employee relations or customer or supplier relations of the Target Company; and

f) The negotiation and execution of satisfactory employment agreements with

Section 10. Fees and Expenses. The parties will each bear their own fees and
expenses incurred in connection with the Transactions.

Section 11. Confidentiality; Public Announcements. Target Company and the
Buyer shall maintain the confidentiality of and shall not disclose any of the terms of this letter of intent
or its attachments (including its existence or the fact the Buyer is in negotiations with Target Company)
except (a) to persons or entities who need to know such information in connection with the Transactions
and who agree to maintain the confidentiality thereof and (b) to the extent required by law (provided that
each party shall provide the other party with the contents of such disclosure as soon as reasonably
practicable prior to making such disclosure). Any press release or other public disclosure issued or
made by Buyer or Target Company relating to or the Transactions shall be approved first by the other
party hereto.

Section 12. Representations of Target Company. Target Company represents and
warrants to Buyer that it has taken all necessary action to support, approve and authorize the entering
into of this letter of intent, that it is not a party to or bound by any agreement or understanding which is
in conflict with or would violate or be violated by the terms of this letter of intent, that this letter of
intent has been validly executed and delivered and that this letter of intent congtitutes the valid and
legally binding obligation of it, enforceable against it in accordance with its terms.

Section 13. Representations of Buyer. Buyer represents and warrants to Target
Company that it has taken all necessary action to support, approve and authorize the entering into of this
letter of intent, that it is not a party to or bound by any agreement or understanding which isin conflict
with or would violate or be violated by the terms of this |etter of intent, that this letter of intent has been
validly executed and delivered, and that this letter of intent congtitutes the valid and legally binding
obligation of it, enforceable againgt it in accordance with its terms.

Section 14. Governing Law. The provisions of this letter of intent and all duties,
obligations and rights arising hereunder shall be governed by and construed in accordance with the
domestic laws of the State of Texas, without giving effect to any choice of law or conflict of law
provison or rule (whether of the State of Texas or any other jurisdiction) that would cause the
application of the laws of any jurisdiction other than the State of Texas.

Section 15. Binding Effect; Termination; Miscellaneous. THIS LETTER OF
INTENT IS NOT, AND YOUR ACCEPTANCE HEREUNDER DOES NOT CONSTITUTE, AN
AGREEMENT TO CONSUMMATE THE TRANSACTIONS DESCRIBED HEREIN, OR AN
AGREEMENT TO ENTER INTO A FORMAL CONTRACT WITH RESPECT TO SUCH
TRANSACTIONS. IT IS UNDERSTOOD THAT THIS LETTER OF INTENT IS MERELY A
STATEMENT OF INTENT AND WHILE THE PARTIES APPEAR TO AGREE IN PRINCIPAL TO
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THE CONTENTS HEREOF AND PROPOSE TO PURSUE PROMPTLY TO WORK OUT
ARRANGEMENTS WITH REGARD TO THE CONSUMMATION OF THE TRANSACTIONS
CONTEMPLATED HEREBY, ANY LEGAL OBLIGATIONS BETWEEN THE PARTIES HERETO
WILL BE ONLY AS SET FORTH IN DULY NEGOTIATED AND EXECUTED DEFINITIVE
AGREEMENTS IF THE PARTIES ARE SUCCESSFUL IN NEGOTIATING THE SAME.
ACCORDINGLY, EXCEPT FOR THE PROVISIONS OF SECTIONS®6, 7, 9, 10, 11, 12, 13, 14 AND
15, WHICH WILL BE BINDING UPON AND INURE TO THE BENEFIT OF EACH PARTY AND
THEIR RESPECTIVE SUCCESSORS AND ASSIGNS, THIS LETTER OF INTENT DOES NOT
CONSTITUTE A BINDING AGREEMENT, NOR DOES IT CONSTITUTE AN AGREEMENT TO
ENTER INTO AN AGREEMENT AND THE TERMS HEREOF ARE SUBJECT TO THE
EXECUTION AND DELIVERY OF THE DEFINITIVE AGREEMENTS. SUCH DEFINITIVE
AGREEMENTS WILL BE IN A FORM AND CONTENT SATISFACTORY TO ALL PARTIES,
INCLUDING THEIR RESPECTIVE COUNSEL. PRIOR TO ENTERING INTO SUCH DEFINITIVE
AGREEMENTS, EITHER PARTY MAY TERMINATE THISLETTER OF INTENT AT ANY TIME
(WITHOUT LIABILITY OR OBLIGATION TO THE OTHER PARTY EXCEPT WITH RESPECT
TO OBLIGATIONS ARISING UNDER SECTIONS 6, 7, 9, 10, 11, 12, 13, 14 AND 15) BY GIVING
WRITTEN NOTICE TO THE OTHER PARTY AT THE ADDRESS SET FORTH BELOW, SUCH
TERMINATION TO BE EFFECTIVE IMMEDIATELY UPON RECEIPT OF THE WRITTEN
NOTICE BY THE OTHER PARTY. This letter of intent may be signed in two or more counterparts,
any one of which need not contain the signature of more than one party, but al such counterparts taken
together shall constitute one and the same agreement. This letter of intent may not be assigned without
the other party’ s written consent. If the closing of the Transactions has not occurred on or before the end
of the Exclusivity Period, this letter of intent shall automatically expire (except that the obligations of
the parties set forth under Sections 6, 7, 9, 10, 11, 12, 13, 14 and 15 shall survive such expiration).

If you approve and accept the terms of this letter of intent, agree to be bound by the
provisions hereof and desire to proceed with the Transactions on the basis described herein,
please execute this letter of intent in the space provided below and return (or fax) such executed
copy to the undersigned (fax number ). This proposal will expire without any
further action by Buyer at 5:00 p.m. EST on if Buyer has not received a copy
signed by the Target Company on or prior to such time.

Very truly yours,

BUYER COMPANY

Its:
Address:




Agreed and Accepted as of

TARGET COMPANY

By:

Its:

Address;




ATTACHMENT 5

DUE DILIGENCE LIST

SAMPLE DUE DILIGENCE LIST

The following is alist of the general types and specific items of information to be obtained with
respect to [NAME OF TARGET COMPANY] (the “Company”), as part of
the due diligence review to be conducted in connection with the proposed sale transaction. In providing
the requested information, please be as complete as possible. Please arrange/order your responses to
correspond with the arrangement/ordering of this Due Diligence List. In the event an item of requested
information is unavailable, please so indicate by the abbreviation "UA", and if an item of requested
information does not apply to the Company, please so indicate by the abbreviation "NA™. Your prompt
response to this due diligence request is gresatly appreciated.

1. Corporate History and Data

@ Provide a reasonably detailed description of the nature of the business and
operations of the Company;

(b) Provide a copy of the charter and other organizational documents of the
Company (including al amendments);

(© Provide alist all states and other jurisdictions in which the Company is qualified
to do business and dates of qualification; provide copies of al documentation evidencing such
qualification;

(d) Provide a list al other states and jurisdictions in which the Company conducts
business, maintains offices or facilities, or has employees, but where it is not qualified to do business and
adescription of the business done in such dtates;

(e Provide a list all of the owners of the Company and the ownership interest of
each such owner;

()] Provide a list and copies of any options, warrants, or similar agreements to
purchase ownership interests in the Company;

(9 Provide alist and copies of any agreements between or among the owners of the
Company regarding voting, management, or control of the Company;

and

(h Provide organizationa chart of the Company.
2. Tax Matters

@ Provide copies of al federal tax returns for the Company for the last three (3) tax
years,



(b) Provide copies of al state tax returns for the Company for the last three (3) tax
years, and

(c) Provide a reasonably detailed description on any current tax audit, investigation,
or inquiries (federa, state or local) involving the Company or any such audit, investigation, or inquiries
conducted during last five (5) fisca years. Provide copies of al revenue agent reports received,
assessments, tax liens, or other information on tax controversies during the last five (5) fiscal years.

3. Financial Matters

@ Provide copies of financial statements (audited if available) for the Company for
the last three (3) fiscal years and al interim financia statements since the last fiscal year, if any;

(b) Provide copies of depreciation schedules for the assets of the Company for the
last three (3) fiscal years,

(©) Provide a summary of bad debt write-offs of the Company for the last three (3)
fiscal years and the most recent interim period;

(d) Provide any cash flow budgets for the current fiscal year and future years (if
available), including capital expenditures,

(e Provide copies of independent reports on the Company rendered by outsiders
during the last three (3) years, including appraisers, management consultants, auditors and investment
bankers or brokers,

()] Provide a list of all accounts/trade payables, promissory notes, lines of credit,
borrowing or other indebtedness d the Company (collectively "Indebtedness'), including the amount
outstanding, due date, interest payable, name and address of creditor, description of nature of debt, and
description of any collateral securing the debt; also include copies of all documents evidencing such
Indebtedness other than accounts/trade payables;
and

(9 Provide a description and copies of any commitments of the Company for the
benefit of third parties, including loans, guaranties, comfort letters and/or security interests.

4, Real Property.

@ Provide alist and description (location, address, approximate acreage, and use) of
al rea property owned by the Company; provide a copy of the deed showing title of the owned rea
property in the Company; if any of such owned property is leased to third parties please so indicate and
provide a copy of such leases;

(b Asto any owned real property, provide the original cost, date of acquisition, age
of buildings (if any), type of construction, depreciation rates used and alowed by federal tax law,
depreciation reserve, net book vaue, and property and other taxes currently being paid for each property;

(©) Provide alist and description (location, address, approximate acreage, and use) of
al real property leased by the Company from third parties; provide a copy of al such lease agreements.
Describe assignability provisions and any required consents;

(d As to any rea property leased from third parties, provide a list of leasehold



improvements made by the Company showing total costs by major items, amortization reserve, rates
used, and present unamortized cost;

(e Provide copies of deeds, title papers, title insurance policies, abstracts, title
opinions, appraisals, surveys, construction drawings, plans and specifications and all agreements relating
to or affecting the owned or leased real property;

) List and provide copies of al encumbrances, mortgages, deeds of trust, and liens
affecting the owned or leased real property;

(9 Describe any options, contracts of sale, or other agreements or rights affecting
the owned or leased real property (and provide copies of agreements);

(h List real estate and property taxes applicable to al rea property whether owned
or leased and a summary of property taxes expensed and/or paid for the last three (3) years and the most
recent interim period;

() Provide details of any condemnation or similar proceedings commenced or
threatened affecting any of the owned or leased property;

) Provide details of any existing or potential "environmental concerns' relating to
real property owned or leased. Provide copies of any environmental studies/reports obtained or
performed on any real property owned or leased;

® Provide data regarding budgeted and actual expenditures for maintenance and/or
improvements to owned or leased rea property for last three (3) years. Provide copies of any future
projected expenditures for maintenance and/or improvements for such real property;

() Provide copies of all maintenance or service agreements related to any owned or
leased redl property;

(m) Provide a list of al utility charges per annum related to the use of all owned or
leased redl property for the last three (3) years; and

() Provide copies of al documents concerning or related to either the landlord's or

tenant's fulfillment or breach of its obligations under any lease of red property, which was delivered,
received, given or which occurred within the last three (3) years.

5. Machinery, Equipment, and Other Tangible Personal Property.

Provide a list of al machinery, equipment, furniture, fixtures, vehicles, and other tangible persond
property owned, leased or otherwise used by the Company. In thisregard,

@ Provide alist of al machinery, equipment, furniture, fixtures, vehicles, and other
tangible persona property owned by the Company (indicate any such items which are not in good
operating condition, ordinary wear and tear excepted);

(b) Provide alist of al machinery, equipment, furniture, fixtures, vehicles, and other
tangible persona property leased by the Company from third parties, aong with copies of al
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rental/leasing agreements (indicate any such items which are not in good operating condition, ordinary
wear and tear excepted); and

(c) Provide a list of, and documentation evidencing, any liens or security interests
affecting any such tangible persona property (whether owned or leased).

6. Inventory.

Provide current information as to the inventory, by product line, maintained by the Company, including
guantity, method of calculating inventory, cost information, retail price information, and obsolescence
and damage information.

7. Accounts Receivable.

€)] Provide a list all accounts and notes receivable of the Company, together with
unpaid interest accrued thereon;

(b) Aging of accounts receivable as of

(©) List of accounts written-off for the last three (3) years;

(d "Allowance for bad debt" calculations for the last three (3) years,

(e Describe any ongoing disputes relating to accounts/notes receivable; and

()] List any security interest/collateral in favor of the Company relating to any
accounts/notes receivable and provide copies of relevant documentation evidencing such security

interest/collateral.

8. Material Contracts.

Provide a list and copies of al material contracts and agreements affecting the Company (other than
contracts or agreements referred to elsewhere in this Due Diligence List) including, without limitation:

@ Agreements for the purchase or lease of services, supplies, inventory, equipment,
vehicles and real property from third parties;

(b) Agreements for the sale or lease of services, materias, inventory, equipment,
vehicles and real property to third parties,

(c) Confidentidity agreements, noncompete agreements, or other anti-compete
agreements,

(d Any agreement granting any preferentia rights to purchase any assets of the
Company other than in the ordinary course of business,

(e Any independent contractor or consulting agreements,
()] Any broker or finder agreements;

()] Any advertising or marketing agreements;



(h) Any distribution agreements, license agreements, and franchi se agreements;

() All agreements entered into by the Company out of the ordinary course of
business, including devel opment, partnership, and joint venture agreements;

) All agreements involving the receipt by the Company or expenditure by the
Company of more than $10,000; and

® All other material contracts of the Company not otherwise described herein.

9. Government Authorities.

@ List and provide copies of al licenses, permits or authorizations issued to the
Company by any governmental authority;

(b) List al governmentd licenses, permits or authorizations applied for by the
Company but not yet issued; and

(©) List any governmental licenses, permits or authorizations required for the
conduct of the business which have not been issued or applied for.

10. Intellectual Property.

@ List (and provide copies of documentation evidencing) all trade names, corporate
names, brand names, inventions, patents, copyrights, trade marks, service marks and other intellectual
property (collectively “Intellectual Property”) which are owned by the Company;

(b) List (and provide copies of documentation evidencing) all Intellectual Property in
which the Company has an interest other than an ownership interest;

(c) Provide copies of any agreements relating to any Intellectual Property in which
the Company has an interest (ownership or otherwise);

d Provide copies of any employee confidentiality, trade secret and nondisclosure
agreements, and

(e Describe any pending or threatened litigation (including infringement litigation)
relating to the Intellectual Property of the Company or third parties.

11. Major Cusomers.

List the top twenty (20) customers of the Company for the year ending , and the
amount for which each such customer was invoiced by the Company during such period. (Provide the
latest information on any changes with respect to such customer relationships.)

12 Major Suppliers.

List the twenty (20) largest suppliers of the Company for the year ending , and the
amount for which the Company was invoiced by each such supplier during such period.
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13. Non-Compliance With L aws.

List all cases of aleged or actual non-compliance with any laws, statutes, orders, rules or regulations
relating to the assets or to the business of the Company during the last three (3) years. In particular, list
all cases of aleged or actua non-compliance with laws, rules, etc, relating to:

@ wages, hours, overtime pay, hiring, discrimination, sexua harassment,
promotion, retirement, benefits, pensions and working conditions;

(b) hedlth, safety and environmental matters;

(c) zoning;

(d advertising, sales and warranty of products and services of the business; and
(e trade and anti-trust regulations, including collusion.

14. Claims and Litigation.

Describe any claim, litigation or other legal proceeding whether pending or threatened, involving or
affecting the Company, its business or any of its assets including: (1) the nature of each matter, (2) the
issues involved, (3) the liability or recovery information, (4) the damages or relief sought, (5) how the
Company has responded or intends to respond (i.e. contest case vigoroudy or seek out-of-court
settlement) and (6) probable outcome (or maximum exposure). List any judgments or settlements
involving the Company within the last three (3) years. Provide copies of auditors litigation letters for the
last three (3) years.

15. Insurance.
Provide a reasonably detailed description and copies of al policies and contracts for property, casualty,
liability, workers compensation, “key-men” and other insurance (including self-insurance, if applicable)

currently maintained by the Company.

16. Employees and Employee Plans.

@ Provide the Summary Description Plan for all Employee Plans of the Company
("Employee Plans’) including bonus, pension, stock option, stock purchase, benefit, welfare, vacation,
profit-sharing, retirement, and similar fringe or employee benefit plans or programs;

(b) Provide a summary description and copies of al current and/or contemplated
union contracts and/or collective bargaining agreements,

(©) Provide a list showing the names, postions, sdaries and benefits of all
employees of the Company;

(d) Provide a list of al workers leased by the Company from third parties, and if
available, the salaries, benefits, and other compensation payable to such persons;

(e Provide information on any union or labor plans;



()] Provide copies of any employment agreements, consulting agreements, employee
|easing agreements, commission and bonus agreements; and

(9 Provide a description regarding the overtime pay policy of Company.

17. Guarantee Agreements. Provide copies of any agreements for the guarantee or assumption of
obligations of others.

18. Warranties.

@ Provide a description of the warranties for each service and product line of the
Company; and

(b) Provide a schedule showing the dollar amount of warranty repairs or remediation
for each service and product line (or product model if multiple product models within the same product
line) for the last three (3) years.

19. Environmental M atters.

@ Provide a description of (and copies of documentation relating to) all
environmental litigation or proceedings involving the Company which are currently pending or
threatened, including claims, amounts, names of counsel and assessment of likely outcome (to the extent
not already disclosed under another item);

(b) Provide a description of (and copies of documentation relating to) any instances
of noncompliance or aleged noncompliance with applicable environmental laws identified by the
Company or any other party within the past five (5) years,

(©) Provide a list and copies of any studies, analyses, reports, examinations,
investigations, inspections or inquiries of any environmental matters involving or affecting the Company
(including reports, assessments, studies, or audits concerning real property owned or leased by the
Company), whether prepared by the Company or anyone else (including governmental authorities);

(d Provide information regarding any discharges, releases, spills, or contamination
of real property owned or leased by the Company, and results and measures taken to remediate and
prevent future occurrences,

(e List of al environmental permits and licenses required for the Company’s
activities;

()] List of dl above ground storage tanks and underground storage tanks located on
real property owned or leased by the Company; provide copies of registration information, spill
prevention and countermeasure plans, secondary containment, and other environmental compliance
measures taken with respect to such tanks; and

(9 Description of any other relevant matters with respect to the environment
affecting the Company or its business.
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20. Business Plans.

(@ Provide copies of dl business plans, projections, forecasts, and budgets prepared in the
past three (3) years, and

(b Provide details of any significant future actions proposed or planned, including any
proposed: new product lines or services, additions or expansions to existing facilities; new facilities,
equipment upgrades; acquisitions; programs of diversification; and programs of rationalization.

21. Approval and Consents.

Provide alist of any and al approvals, consents, notices, or filings which are required in connection with
the proposed sale transaction, including but not limited to:

€)] Approvals of the governing body of the Company;

(b) Approvals of the owners of the Company (including the required percentage);
(©) Consents or notices on third party contracts;

(d) Governmental filings, notices, or approvals, and

(e Consents or notices to lenders, creditors, €etc.

22. Affiliated Transactions.

Provide details and copies of any outstanding arrangements, contracts, leases, rentals, advances, loans,
guarantees or any other agreements between the Company and its affiliates, shareholders, officers,
directors or employees, or with any person not dealing at arm’s length with the Company.

&



ATTACHMENT 6

CONVERSION OF CORPORATION TO A LIMITED PARTNERSHIP

EXISTING PICTURE:

Individual
Shareholders

100%

Corporation
(TX)
[S Corp]

STEP ONE: Form the Holding Company, a Texas genera partnership; make election for the
Holding Company to be taxed as a corporation followed by S election (Note: Under IRC Reg.
§301.7701-3T(c), an entity that timely files S-election (Form 2553) is deemed have made election

to be classified as a corporation (Form 8832)).

Individual Shareholders

100%

Holding Company
(TX GP)
[taxed as S Corp]

100%

Corporation
(TX)
[S Corp]




STEP TWO: Transfer 100% of stock ownership in the Corporation to the Holding Company. The
Holding Company then makes a Q Sub election for the Corporation.

Individua Shareholders

Holding Company
(TX GP)
[taxed as S Corp]

Corporation
TX
[Q Sub]

STEP THREE: The Holding Company forms the Genera Partner (a corporation or LLC) and
transfersanomina % of the Corporation’s stock to the General Partner as its capital contribution
(Consider 0% GP: See Section 4.01 of the TX Limited Partnership Act).

Holding Company
(TX GP)
[taxed as S Corp]

100%
99.75%
General Partner
(TX)
[Disregarded]
0.25%
Corporation
(TX)
[Q Sub]




STEP FOUR: Convert the Corporation into the Partnership (a Texas limited partnership) with
Genera Partner as the sole generd partner of the Partnership and the Holding Company as sole
limited partner of the Partnership.

Holding Company
(TX GP)
[taxed as S Corp]

99.75%
LP

100%

General Partner
(TX)
[Disregarded for FIT]

0.25%
GP

Partnership
(TX)
Disregarded for FIT

149699v1



ATTACHMENT 7

Sample Joint Representation L etter
(Note: Standard Terms of Engagement for Legal Servicesreferenced in the Sample Letter are not
included)

FIRM LETTERHEAD

THISDOCUMENT ISINTENDED TO BE PROTECTED BY THE
ATTORNEY-CLIENT AND WORK PRODUCT PRIVILEGES

Date

Personal & Confidential

Address Information

Re: Engagement for Legal Representation

Dear and

We are pleased that you have engaged our firm to represent you. Our goal isto provide you with
professional and efficient legal services. In furtherance of that goal, we believe that it is important to
begin with a mutual understanding about the scope and nature of the engagement, the determination of
our fees and other charges, and the method of payment. The purpose of this engagement letter and the
attached Sandard Terms of Engagement for Legal Services is to address these matters, as well as certain
other terms that will apply to the engagement.

1. Scope of Engagement.

Y ou have engaged our firm to provide legal services in connection with sale of the business of
(the “Sale of the Business’). We will strive to perform these legal services in a
professional and efficient manner. Our engagement will be limited to the specific legal matter described
above. In the event you would like to engage our firm to assist you on additional lega matters, we will
furnish you a separate engagement letter. This engagement will terminate upon our completion of the
legal services covered by this engagement letter. If you later retain our firm to handle other legal matters,
such engagement will be established by another engagement letter.

2. Role as Joint L egal Counsdl

Our joint representation of the two of you in the Sale of the Business is governed by the Texas
Disciplinary Rules of Professional Conduct. If alawyer is requested to represent more than one client in
the same matter, the lawyer can do so only if the lawyer can impartially represent each client and obtains
the consent of each client to the joint representation after explaining the possible risks, benefits, and
implications involved in the joint representation.



Based upon our initial discussions with you, our firm has concluded that we can impartialy
represent each of you in connection with the Sale of the Business. However, this does not preclude each
of you from seeking separate lega counsal on this matter--now or a any time in the future. In
determining whether you should consent to this joint representation in the Sale of the Business, you
should carefully consider the following points:

a Joint Clients. In our joint representation of each of you in the Sale of the Business, we
will endeavor to represent each of you fairly and conscientiously, with our ultimate goal to reach an
arrangement regarding the Sale of the Business that is mutually advantageous to each of you and is
compatible with the interests of each of you. Because we will be representing more than one person in
carrying out this representation, our firm must consider the interests of each of you rather than the
interests of any particular person or group of persons. Therefore, each of you must assume greater
responsibility for the decisions to be made in connection with the Sale of the Business. As you are
probably aware, one advantage to separate lega representation for each of you is that your respective
legal counsel would be acting solely on your behalf and would be looking out for your best interests
exclusively without regard to the interests of anyone else. On the other hand, utilizing separate legal
representation for each of you would likely be more costly, more contentious, and more time consuming
than utilizing joint representation.

b. Open Relationship. We believe that our firm cannot effectively represent each of you in the
Sde of the Business if materid information disclosed to us by each of you relating to the Sde of the Business
cannot be disclosed to the other. Accordingly, if we are to represent each of you jointly, it will only be with
the express understanding that any materia information disclosed to us by any of you and which relatesto the
Sdle of the Business shall be disclosed to the other if knowledge of such information would be necessary for
them to make informed decisions regarding the Sale of the Business.

C. Attorney-Client Privilege. We believe that information disclosed to our firm by any of
you during this joint representation and relating to the Sale of the Business may not be protected by the
attorney-client privilege in the event of a subsequent legal dispute between you relating to the Sale of the
Business. Furthermore, if alegal dispute arises between any of you relating to the Sale of the Business,
our firm would not be able to represent any of you in such legd dispute. Instead, each of you would be
required to obtain separate legal counsel in connection with such dispute.

d. Future Conflicts. At thistime, theinterests of each of you appear to be generaly aigned and
there does not appear to be any difference of opinion among you regarding the fundamenta terms of the Sde
of the Business. However, as the representation proceeds, it may turn out that each of you has differing
opinions regarding the terms of the Sale of the Business. Should we determine that there are material
differences on one or more issues that cannot be resolved amicably or on terms compatible with the mutual
best interests of each of you, then we must at that time withdraw from the joint representation. If this occurs,
our firm will assist each of you in obtaining new lega counsd if you so desire,

e Withdrawa on Request. Our firm must withdraw from thisjoint representation if any of you
S0 requests. Upon withdrawal, our firm would not be able to represent any of you in the matter that was the
subject of the joint representation.

3. Deter mination of L egal Fees.

Unless a specific fee quote is set forth below, our legal fees for handling this legal matter will be
based upon the amount of time spent by our lawyers and lega assistants. A schedule of our current
hourly rates for lawyers and legal assitants is included in the Standard Terms of Engagement for Legal
Services. These hilling rates are reviewed and adjusted annually in January of each year.

Specific Fee Quote (if applicable):




4. Other Charges.
In addition to our legal fees, you will be charged for certain other items incidental to the

performance of our legal services. Such items are more particularly described in the Standard Terms of
Engagement for Legal Services.

5. Manner of Payment.

Ordinarily, you will be billed on a monthly basis for our legal fees and other charges. Payment is
due upon receipt of our billing statement. Payment should be made by checks or drafts payable to
If desired, arrangements can aso be made for electronic funds
transfers. If you ever have any questions with regard to any matter contained in our billing statement,
please contact me.

6. Retainer.

In order to proceed with the legal services set forth above, we require an initid retainer of $ N/A.
The initial retainer will be placed in our trust account and we will deduct our monthly statements from the
amount of retainer in our trust account. The retainer is not intended to be a guaranteed price for this
representation.

The $N/A retainer isnot aflat fee. The feesin this matter could very well exceed $N/A and, in
that event, the firm will continue to bill you for legal services rendered on a monthly basis. However, if
after these matters are finalized, there remains on deposit with the firm a portion of the retainer which has
not been used, the unused retainer amount will be refunded to you.

If you are in agreement with the terms and conditions of this engagement, please sign and date
this letter where indicated below, and return it to me, aong with any required retainer check, in the
enclosed pre-paid return envelope. Y ou should retain a copy for your files. Again, we appreciate the
opportunity to assist you in this lega matter. If you have any questions about the terms of this
engagement or any other matter, please do not hesitate to call me. | look forward to working with you on
this matter and additional projectsin the future.

Sincerdly,
FIRM NAME
By:
AGREED AND ACCEPTED:
By:
Name
Date:
By:
Name

Date:




